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Vorris Blankenship provides an in-depth discussion of situations 
in which the IRS will grant a waiver of the 60-day IRA rollover 
period and allow the taxpayer to avoid the substantial penalties 

associated with failure to comply with this requirement.

Ataxpayer may roll over funds tax-free from 
one IRA or tax-favored retirement plan to 
another IRA or plan if, among other things, 

the taxpayer transfers the funds to the recipient plan 
or IRA within 60 days after the funds are distributed.1 

For many different reasons, taxpayers often fail to 
comply with the 60-day requirement. However, 
relief is potentially available. For distributions after 
2001, the IRS may waive the 60-day rollover period 
where failure to waive it would be “against equity 
or good conscience, including casualty, disaster, or 
other events beyond the reasonable control” of the 
taxpayer.2 Taxpayers must generally request a private 
letter ruling from the IRS to obtain the waiver.3 

Factors the IRS Will Consider 
In deciding whether to waive the 60-day requirement, 
the IRS has declared it will consider all relevant facts 
and circumstances, including: 

errors committed by fi nancial institutions; 
death, disability, hospitalization or incarceration; 
restrictions imposed by a foreign country; 
postal errors; 

actual use of the distributed funds; and 
the time elapsed since the distribution.4

The Favorable IRS Letter Rulings 
The IRS has issued a relatively large number of private 
letter rulings dealing with the waiver of the 60-day 
rollover rule. For example, the IRS issued approxi-
mately 100 rulings on the waiver issue during the last 
six months of 2004. In approximately 90 percent of the 
rulings, the IRS granted waivers. The following analysis 
of these favorable rulings (and a few other rulings) helps 
explain why the results so heavily favor taxpayers.5

Financial Institution Errors
Most IRS rulings waiving the 60-day requirement 
because of fi nancial institution error involve situ-
ations where a taxpayer directs an employee of a 
fi nancial institution to establish an IRA—but the 
employee instead deposits the taxpayer’s funds into a 
non-IRA account.6 Other waivable errors occur when 
a taxpayer instructs a fi nancial institution employee 
to reinvest funds into a type of IRA investment the 
fi nancial institution does not ordinarily accommo-
date (e.g., U.S. savings bonds or corporate stock), 
and the employee erroneously treats the request as 
a termination of the IRA.7  These errors generally are 
attributable to employee inattention,8 inexperience9 
or inability to remember the taxpayer’s intent.10
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It is not so clear in some of these favorable rul-
ings, though, that the error was that of the fi nancial 
institution. A close reading of the rulings indicates 
that some errors may have been due, at least in part, 
to the taxpayer’s: 

failure to communicate clearly his or her intent 
to establish an IRA,11 
mistaken assumption that the fi nancial institution 
employee understood the taxpayer’s intent,12 
failure to notice he or she was fi lling out the 
wrong forms,13 or 
failure to notice that he or she received non-IRA 
documentation for the transaction.14 

In some of these favorable rulings, a third party, e.g., 
a broker15 or a former spouse16 acting on the taxpayer’s 
behalf, failed to direct the fi nancial institution to es-
tablish an IRA. The IRS nevertheless provides relief 
as if it were a fi nancial institution error. 

A taxpayer may automatically enjoy a waiver of the 
60-day requirement (without obtaining an IRS ruling) 
if failure to satisfy the requirement for an otherwise 
valid rollover was due solely to an error of a fi nancial 
institution. However, within the 60-day period, the 
taxpayer must have (1) transferred the funds to the 
fi nancial institution, (2) instructed it to deposit the 
funds into an IRA or eligible plan, and (3) satisfi ed the 
fi nancial institution’s procedural requirements. In ad-
dition, the fi nancial institution must actually deposit 
the funds into the IRA or plan within one year from 
the date of the original IRA or plan distribution.17 

Relying on the automatic waiver in appropriate 
situations is an attractive way to avoid the time and 
expense of obtaining a ruling. However, the taxpayer 
and his tax advisor bear the risk of determining 
whether the conditions for the automatic waiver are 
satisfi ed. If they are not, the absence of a formal re-
quest for ruling may preclude judicial review of the 
waiver issue. (See the discussion of judicial review 
of waivers later in this article.) 

Death, Disability or Illness
The IRS will normally provide a waiver where a 
taxpayer dies before the expiration of the 60-day 
rollover period.18 The IRS will also normally provide 
a waiver where the taxpayer is affl icted with a serious 
illness, e.g., leukemia,19 stroke,20 cancer,21 Parkinson’s 
disease,22 heart failure,23 surgery,24 mental illness,25 
etc. It appears that even lesser illnesses will war-
rant a favorable ruling if coupled with extenuating 
circumstances. For example, the IRS has waived the 
60-day rollover period for a “medical condition” or 

“health problems” or “mental impairment” where the 
taxpayer was elderly or hospitalized.26 

Death or illness of a family member is also usu-
ally suffi cient reason for issuance of a waiver. For 
example, the IRS has issued favorable rulings to 
taxpayers (1) caring for a terminally ill mother,27 (2) 
dealing with heart surgery for a spouse,28 or (3) caring 
for a spouse with leukemia and a daughter suffering 
a complicated pregnancy.29 

Distribution Check Not Cashed
The IRS appears to waive the 60-day rollover rule 
readily where a trustee or custodian unexpectedly 
mails a distribution check to a taxpayer who does not 
receive it because of an erroneous address or because 
it was lost in the mail.30 In fact, in one unusual ruling, 
the IRS concluded that the 60-day period did not even 
begin to run until issuance of a replacement check.31  
Even where a taxpayer receives and simply retains 
an uncashed check, the IRS will generally waive the 
60-day requirement. For example, the IRS has issued 
favorable rulings to taxpayers who: 

failed to cash an unrequested distribution 
check,32

failed to return an uncashed check after deciding 
not to roll it into an unsuitable IRA,33 or 
stored uncashed checks in their safe deposit box 
under the erroneous belief there was no time limit 
for a rollover.34 

Misleading or Nonexistent Advice
The IRS has apparently concluded a taxpayer’s re-
liance on incorrect advice is, in the words of the 
statute, an event “beyond the reasonable control” 
of the taxpayer.35 Thus, the IRS readily waives the 
60-day rule if a fi nancial institution or professional 
advisor gives a taxpayer erroneous rollover advice, 
or no advice at all, and the taxpayer is elderly36 or 
ill,37 or is dealing with the fi nances of a deceased38 or 
divorced39 spouse. Nor does the IRS seem reluctant 
to issue a favorable ruling where a taxpayer is simply 
misled by his bank, custodian or former employer 
(without other extenuating circumstances).40 

In fact, the mere failure of trustees, custodians, 
or employers to provide information about the pos-
sibility of a rollover, or the existence of the 60-day 
rule, will normally constitute suffi cient reason for 
a waiver.41 It does not matter that the misinformed 
person is someone handling the affairs of another 
taxpayer, e.g., a son or daughter acting for a parent 
with dementia or Alzheimer’s disease.42 
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Interestingly, the IRS may issue a favorable ruling 
even where the taxpayer is fully aware of the rollover 
rules if a responsible party does not inform the tax-
payer of collateral consequences of his failure to roll 
over funds. For example, the IRS issued a favorable 
ruling waiving the 60-day rule where a taxpayer’s 
former employer did not inform him that failure to 
roll over funds would result in the loss of his benefi ts 
under the company’s disability plan.43 

Mishandling of Trustee-to-Trustee 
Rollovers
The IRS has allowed taxpayers to correct intended 
trustee-to-trustee rollovers (i.e., direct rollovers) 
where a plan or IRA paid out all or part of the funds 
to the wrong party and the 60-day rollover period ex-
pired. For example, taxpayers have received favorable 
rulings where a plan or IRA erroneously (1) withheld 
income tax from a direct rollover,44 or (2) distributed 
rollover funds or property to the taxpayer rather than 
transferring them directly to the intended IRA.45 In one 
such ruling, the IRS even gave the 60-day waiver to 
the personal representative of a deceased taxpayer 
who had attempted the direct rollover.46 

Casualty or Disaster
The waiver statutes specifi cally identify casualty and 
disaster as events justifying the issuance of a waiver 
of the 60-day rule.47 Thus, the IRS granted a waiver 
where the taxpayer unexpectedly received a rollover 
check during the aftermath of Hurricane Isabel when 
she was actively involved in offi cial hurricane cleanup 
work.48 Similarly, a taxpayer received a waiver where 
a major blizzard paralyzed her home area and made 
it impractical and unsafe to travel to her bank on the 
last day of the 60-day rollover period.49

Other Events Beyond the Taxpayer’s 
Reasonable Control
The IRS often does not identify the specifi c rationale 
justifying a favorable waiver ruling. However, it ap-
pears to have justifi ed waivers in some unusual and 
disparate situations simply because events were, in 
the words of the statute, “beyond the reasonable con-
trol” of the taxpayer.50  For example, the IRS waived 
the 60-day rollover period in each of the following 
unusual situations: 

An accountant and custodian computed and 
made a distribution in excess of the minimum 
amount required to be paid to a taxpayer over 
age 70 1/2.51 

Taxpayers recovered (or replaced) funds distrib-
uted from an IRA on the fraudulent advice of 
a fi nancial advisor or spouse who stole or dis-
sipated the funds.52

Taxpayer was a civilian working in a foreign war 
zone when his employer deposited a plan distri-
bution directly to his U.S. bank account.53

Taxpayer had diffi culties with (1) service pro-
viders (a broker and a delivery service), and (2) 
the sale of securities necessary to complete the 
rollover.54

An advisor miscalculated the tax effect of roll-
ing over only part of a distribution of employer 
stock.55 
Taxpayer mistakenly made an on-line reinvest-
ment of IRA funds into non-IRA property because 
of a confusing Web site.56 
Problems transferring IRA funds from a foreign 
bank delayed a rollover.57 
Distributions that the taxpayer believed avoided 
the penalty on early distributions were later ruled 
by the IRS to be in excess of the amount that 
would avoid the penalty.58 

Equity or Good Conscience 
Requires Waiver
In some other unusual situations, it appears the IRS 
has simply concluded that it would offend equity or 
good conscience not to waive the 60-day rollover 
requirement. For example, the IRS granted a waiver 
where a custodian deposited an expected IRA dis-
tribution into the non-IRA brokerage account of an 
elderly taxpayer who was away from home for an 
extended period and unaware of the deposit.59 

The IRS also granted a waiver where a disabled 
taxpayer attempted to return a retirement plan dis-
tribution four days after expiration of the 60-day 
rollover period.60 In another ruling, a retired tax-
payer with a disabled spouse and dependent son 
mistakenly thought a qualifi ed plan distribution was 
severance pay not eligible for rollover.61 Similarly, the 
IRS granted a waiver to a taxpayer who, because of 
limited English language capability, misunderstood 
his fi nancial advisor’s instructions and withdrew more 
from his IRAs than was necessary.62 

The Unfavorable 
IRS Letter Rulings 
As indicated above, only about 10 percent of the 60-
day waiver rulings issued during the last six months 
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of 2004 were unfavorable to taxpayers. This is prob-
ably due in signifi cant part to the wide latitude given 
the IRS to grant waivers. It may also be due in part 
to reluctance of taxpayers to request rulings in un-
favorable fact situations, or the withdrawal of ruling 
requests in such situations. (However, as more fully 
discussed below, failure to request a waiver ruling 
may preclude judicial review of the issue.) 

In any event, as the following analysis indicates, the 
unfavorable rulings generally involve unsuccessful at-
tempts to convince the IRS to (1) rectify the taxpayer’s 
own planning errors, or (2) mitigate the consequences 
of actions the IRS considers inconsistent with the 
rollover process. 

Distribution Not Eligible 
for Rollover
Not surprisingly, the IRS has repeatedly ruled that it 
cannot waive the 60-day requirement for a distribu-
tion that is not otherwise eligible for rollover.63  For 
example, the tax law does not extend any rollover 
rights to a benefi ciary of an IRA who is not the surviv-
ing spouse of the IRA owner.64 Nor may a taxpayer roll 
over an IRA distribution, timely or not, if the taxpayer 
has rolled over a previous IRA distribution within the 
one-year period prior to the current distribution.65 
For these ineligible distributions, the 60-day rule is 
irrelevant and its waiver would be meaningless. 

Funds Used for Personal Expense 
or Investment
The IRS feels no obligation to provide waivers to 
taxpayers who have used distributions for personal 
expenses or non-IRA investments. For example, tax-
payers failed to obtain waivers where they used their 
distributions for payment of personal expenses,66 col-
lege tuition,67 attorney’s fees68 or the purchase price 
of investment real estate.69 It was irrelevant that the 
taxpayer actually intended all along to provide re-
placement funds for the rollover, but failed to do so 
within the 60-day rollover period because of events 
beyond his or her control.70 

Considerations of equity or good conscience seem 
to have no bearing on these waiver denials. In one of 
the rulings, an IRA custodian did not explain rollover 
options to an elderly taxpayer who used her distribu-
tion for payment of nursing care costs.71 In another, 
an attorney induced a fi nancially unsophisticated 
divorcee to request a distribution to pay the attorney’s 
legal fees.72 In still another ruling, the taxpayer used the 
distribution as a temporary loan to pay his daughter’s 

tuition expenses until approval of her student loans.73 
Thus, the short-term personal use of funds in these 
rulings appears to have outweighed automatically all 
other considerations of equity or reasonable cause. 

As justifi cation for its hard-line position, the IRS 
asserts that personal use of distributed funds “is 
not consistent with the intent of Congress to allow 
portability between eligible retirement plans.”74 It is 
very diffi cult to take this assertion seriously. As the 
IRS itself has acknowledged, the tax law permits 
personal use of funds so long as the taxpayer rolls 
over the appropriate amount within the allowed 
60-day period.75 Obviously too, investing the funds 
in a personal interest-bearing account at a fi nancial 
institution does not prevent rollover of the funds, and 
does not even prevent the issuance of an IRS waiver 
of the 60-day period.76

In fact, allowing personal use of funds is not only 
consistent with portability, it actually enhances porta-
bility by broadening the population of taxpayers who 
will complete rollovers. The waiver statutes themselves 
say nothing about the interaction between waivers and 
portability. The waiver statutes simply allow the IRS to 
lengthen the rollover period by delaying the rollover 
deadline.77 These statutes provide no basis for changing 
the nature of the rollover period, e.g., by permitting 
personal expenditures of rollover funds for the original 
60-day period but prohibiting them thereafter. 

In Rev. Proc. 2003-16,78 the IRS lists the use of 
distributed funds as only one of a number of factors 
that enter into the determination of whether it will 
grant a waiver. It is, of course, reasonable to take into 
account the use of funds as some evidence of intent 
not to roll them over. However, there is no indication 
in the revenue procedure that personal use of funds 
should trump all other equitable considerations. 

Thus, it seems evident that personal use of funds 
should not prevent the IRS from granting a waiver 
where there are substantial unrelated reasons for 
granting the waiver. For example, the IRS should 
grant the waiver to a taxpayer who was unable to 
timely complete a rollover because of hospitaliza-
tion for a serious medical condition, whether or not 
the taxpayer made personal use of distributed funds. 
At the other extreme, it may be reasonable to deny 
waivers where personal use of funds, coupled with 
unrealistic expectations for replacing the funds, was 
the only reason a taxpayer failed to satisfy the 60-day 
rollover requirement. 

LTR 20044903979 is a good example of a favorable 
waiver ruling where the IRS ignored personal use of 
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distributed funds. The IRS granted the 60-day waiver 
because the taxpayer (1) misunderstood the 60-day 
rollover period, (2) was late sending forms and funds to 
his broker, (3) had diffi culty with the broker complet-
ing forms, (4) used a courier service without weekend 
service, and (5) was two days late accumulating roll-
over funds because of diffi culty buying and selling 
securities. Since the taxpayer had to engage in security 
transactions to accumulate rollover funds, it is obvi-
ous he had used the previously distributed funds for 
personal expense or investment for a period extending 
at least two days beyond the 60-day period. 

Unconsummated Personal Use Intent
The mere unfulfi lled intent to use distributed funds 
for personal or investment purposes should not be 
suffi cient reason to deny a waiver. Fortunately, the IRS 
agrees, granting waivers to taxpayers who changed 
their minds before actually expending the funds for 
personal purposes.80 

Initial Absence of Rollover Intent
The IRS will deny a waiver where it is convinced the 
taxpayer did not initially intend to roll over a distri-
bution, but changed his or her mind after the 60-day 
rollover period had expired. In one unfavorable rul-
ing, a widow claimed she had erroneously believed 
that the tax on distributions from her deceased 
husband’s retirement plans would be limited to the 
20-percent withholding tax. The IRS, however, ques-
tioned her assertion since she had signed distribution 
papers explaining the respective tax consequences 
of a taxable distribution and a nontaxable rollover. 
The IRS noted it was only after the expiration of the 
60-day period, when her tax preparer told her what 
the actual amount of tax on the distribution would be, 
that she changed her mind and decided she wanted 
to roll over the distribution.81 

In another unfavorable ruling, an IRA distributed its 
funds to a trust set up by the decedent. Although the trust 
could not roll over the funds, the decedent’s surviving 
spouse had the power to take the funds out of the trust 
and roll them over to her own IRA. Although she died 
before the expiration of the 60-day rollover period, the 
IRS believed there was no credible evidence that she 
had demanded the funds with the intent of rolling them 
over. It is not clear, however, whether the IRS issued the 
unfavorable ruling (1) because of lack of evidence of the 
surviving spouse’s rollover intent, or (2) because, in the 
absence of her demand for the funds, they remained in 
a trust that could not roll them over.82 

The Occasional Peculiar Ruling
The IRS occasionally issues a waiver ruling that 
boggles the mind. In LTR 200421003, a widow 
received a distribution of the funds in her deceased 
husband’s IRA and deposited the funds into her sav-
ings account. The bank custodian failed to inform 
her that she could roll over the funds tax-free and 
failed to alert her to the 60-day rollover period. 
The IRS denied a waiver on the grounds (1) a de-
posit in a savings account was inconsistent with a 
rollover, (2) she did not demonstrate hardship, and 
(3) denial of the waiver was not against equity or 
good conscience. 

The IRS rationale for this ruling does not make much 
sense in light of many other favorable rulings with 
almost identical facts. Clearly, the failure of the bank 
custodian to inform the taxpayer of rollover possibili-
ties was, in the words of the statute, an event “beyond 
the reasonable control” of the taxpayer.83 As discussed 
above in this article, the IRS regularly grants a waiver 
of the 60-day period where a trustee, custodian or 
former employer fails to provide information about 
the possibility of a rollover,84 particularly where the 
taxpayer is a surviving spouse dealing with a de-
ceased spouse’s IRA.85 

Judicial Review 
of Unfavorable Rulings 
If a taxpayer mounts a judicial challenge to an 
IRS defi ciency assessment (or an IRS refusal of a 
refund), it appears likely the courts will give at 
least a limited review to a previous IRS denial of a 
waiver of the 60-day rollover period. Although no 
published case has yet dealt with such a denial, 
the courts have reviewed denials of waivers in 
similar situations. 

In A.H. Mailman,86 the taxpayer argued the IRS 
should have waived a penalty for substantial under-
payment of tax. The applicable statute stated the IRS 
“may” waive the penalty if the taxpayer shows there 
is “reasonable cause” for the understatement and 
the taxpayer acted in “good faith.”87 The Tax Court 
held it could review the denial of the waiver since 
(1) the statute and legislative history did not forbid 
review, and (2) the statute provided an ascertainable 
standard for waiving the penalty that was susceptible 
to judicial review. 

However, out of deference to the discretion granted 
the IRS by the statute, the court limited its review to 
a determination of whether the IRS abused its discre-
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tion, i.e., acted “arbitrarily, capriciously, or without 
sound basis in fact.”88 (Although the Mailman court 
did not ultimately fi nd an IRS abuse of discretion, 
other courts have found abuses of discretion in cases 
involving the same or similar statutes.89) 

The rationale of the Mailman case should apply 
equally well to judicial review of denials of 60-day 
rollover waivers. As with the statute in Mailman, 
the 60-day waiver statutes provide discretionary 
authority, stating the IRS “may” waive the 60-day 
rollover requirement. In addition, the 60-day stat-
utes and legislative history do not forbid judicial 
review, and the statutes provide an ascertainable 
standard susceptible to judicial review. That is, the 
statutory phrases “equity or good conscience” and 
“reasonable control” present concepts familiar to 
the courts.90

However, if a taxpayer desires judicial review of the 
failure of the IRS to grant a waiver, the taxpayer must 
have actually requested the waiver. A court will not fi nd 
the IRS abused its discretion where the taxpayer did not 
give it any opportunity to exercise discretion.91 

In Summary 
The IRS enjoys wide latitude in granting waivers of the 
60-day rollover requirement. For the most part, it has 
used that latitude generously, preserving tax-free roll-
overs for the ill, the bereaved and the uninformed. It 
has protected taxpayers from third-party errors—and 
often even from their own errors. 

The IRS has also properly denied waivers where 
rollovers would have been invalid even if the 60-day 
rule had been satisfi ed. In addition, it has appropri-
ately denied waivers where taxpayers who decided 
not to roll over their distributions changed their minds 
after expiration of the 60-day period. 

Unfortunately, though, the IRS has taken an inap-
propriate hard line by dogmatically denying waivers 
to taxpayers who use distributed funds for personal 
expenses or investments. In those situations, it has 
generally declined to weigh all the facts and cir-
cumstances. These unfavorable rulings appear to be 
candidates for judicial review under the “abuse of 
discretion” standard.
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