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I. Introduction

A qualified retirement plan must generally provide a
lifetime annuity to an employee’s surviving spouse,
unless the employee and spouse agree to waive the
annuity. If they waive the annuity, payment of plan
benefits depends on other available plan options. This
article discusses the spousal annuity requirements and
the tax consequences of receiving or waiving a spousal
annuity. The article views the requirements primarily
from the perspective of employees and their spouses. For
convenience, brief definitions of some of the more com-
mon terms used in this article are set forth in the
appendix (although most readers will already be familiar
with the terms).

II. Spousal Annuity Requirements

Spousal annuity requirements apply to qualified plans
generally — but with some exceptions.! Under one major
exception, the requirements generally do not apply to
plans of governments, churches, or tax-exempt associa-
tions of churches.> Nor do the requirements generally
apply to an employee in a profit-sharing or stock bonus
plan if certain conditions are satisfied (discussed in more
detail below).? Some other minor exceptions may also be
applicable. For example, the spousal annuity require-
ments generally do not apply to plans allowing only
employee contributions, nor do they apply to the extent
a plan provides for the payment of cash in lieu of an
annuity worth $5,000 or less.*

If spousal annuity requirements apply, an employee’s
entire interest in a plan is generally subject to those

Section 401(a)(11); 29 U.S.C. section 1055(a) and (b); reg.
section 1.401(a)-20, Q&A 3.

2Sections 401(a) (last sentence), 411(e)(1), 414(d), 414(e); 29
U.S.C. sections 1002(32) and (33), 1003(b)(1) and (2). However,
churches may irrevocably elect spousal annuity coverage (and
some other requirements normally not applicable). Sections
411(e)(1), 410(d); reg. section 1.410(d)-1(a).

3See text accompanying notes 144 through 156 infra.

4Sections 401(a) (last sentence), 411(e)(1)(C) and (D),
417(e)(1); 29 U.S.C. section 1055(g).
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requirements. Thus, for such a plan, spousal annuity
requirements will apply to funds rolled over to the plan
whether or not the funds were subject to those require-
ments in the transferring plan or IRA.5 The requirements
will also apply to designated Roth accounts in the plan.°
However, the requirements generally do not apply to
accrued benefits in an employee stock ownership plan
that the employee may take in the form of employer
securities or their cash value, if the conditions discussed
below are satisfied.”

A plan subject to spousal annuity requirements must
make provisions for two different types of annuities: (1) a
qualified joint and survivor annuity (QJSA) and (2) a
qualified preretirement survivor annuity (QPSA).8 A
QJSA is the applicable form if an annuity starts before the
employee’s death. A QPSA is the applicable form if the
annuity starts after the employee’s death.” For either type
of annuity, a plan may be able to satisfy its obligation by
directly paying the annuity or by purchasing and distrib-
uting an annuity contract payable by a third party.®
However, if the plan distributes a purchased annuity
contract, the contract must itself continue to qualify as a
QJSA or QPSA.1

A. Qualified Joint and Survivor Annuity

A QJSA is an annuity payable to an employee for the
employee’s lifetime and, after the employee’s death, to
his spouse for the spouse’s lifetime.’? An employee may
request payment of a QJSA at the employee’s earliest
retirement age, defined as the earliest date the employee
may elect to receive any distribution. For example, the
earliest retirement age may be the date of an in-service
distribution, the date of the employee’s separation from
service, the date of the employee’s death, or an early
retirement date — if the plan allows distributions on
those dates.?

The amount of the annuity payments to a surviving
spouse under a QJSA may range from 50 percent to 100
percent of the amount of the payments to the employee
during the joint lives of the employee and spouse.’* The
exact percentage is determined by the terms of the plan.

1. QJSA requirements regarding value, marriage, and so
on. A QJSA must be “actuarially equivalent” to a lifetime

SReg. section 1.401(a)-20, Q&A 11.

“Reg. section 1.401(k)-1(f)(4)(i).

“See text accompanying notes 157 through 159 infra.
8Section 417(b), (c); 29 U.S.C. section 1055(d), (e).
9Section 401(a)(11)(A); 29 U.S.C. section 1055(a).
19Reg. section 1.401(a)-20, Q&A 1.

"Reg. sections 1.401(a)-20, Q&A 2, 1.417(e)-1(e).
12Gection 417(b); 29 U.S.C. section 1055(d).

*Reg. section 1.401(a)-20, Q&A 17.

HSection 417(b)(1); 29 U.S.C. section 1055(d)(1).
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annuity payable to the employee alone. Thus, the QJSA
must have a present value that is at least equal to the
present value of a single life annuity available to the
employee.'> If the plan does not offer a single life annuity
to a married employee, the plan presumably must make
the comparison to a single life annuity available if the
employee were unmarried. In any event, the present
values must be determined using consistent actuarial
factors.1®

The actuarial equivalence requirement does not im-
pose a ceiling on the value of a QJSA. The regulations
require only that the QJSA for a married employee be at
least as valuable as any alternative form of plan benefit.
Thus, a QJSA may be more valuable than alternative
forms of benefit,'” and the code expressly recognizes that
employers may further increase the relative value of a
QJSA by subsidizing it.'#

A plan may provide that QJSA benefits are available to
a surviving spouse only if (1) the employee has been
married for at least one year before the employee’s death
or divorce and (2) the marriage period includes the
annuity starting date.’® If QJSA payments have begun but
the employee’s marriage terminates before satisfaction of
the one-year period, the plan may terminate the spouse’s
survivor benefits. However, the plan may not retroac-
tively correct QJSA payments already made to the em-
ployee.?® Nevertheless, the plan would presumably
recompute any later payments based solely on the life
expectancy of the employee.

The current QJSA rules generally apply to an em-
ployee only if the employee had at least one hour of
service, or one hour of paid leave, after August 22, 1984.21
However, similar spousal benefit rules applied to em-
ployees retiring in earlier years.?? Special effective date
rules apply to plans under collective bargaining agree-
ments.?

2. When a plan must commence QJSA payments. Unless
a plan provides for an earlier commencement of a QJSA,
the plan must generally begin paying the QJSA by the
60th day after all the following conditions are satisfied:

¢ the employee has completed 10 years of participa-
tion in the plan;**

e the employee has reached age 65, or the plan’s
normal retirement age if earlier;?> and

o the employee has terminated service with the em-
ployer sponsoring the plan.2°

15Gection 417(b)(2); 29 U.S.C. section 1055(d)(2).

“Reg. section 1.401(a)-11(b)(2), 1.401(a)(4)-12.

7Reg. section 1.401(a)-20, Q&A 16.

18Section 417(a)(5); 29 U.S.C. section 1055(c)(5).

“Section 417(d); 29 U.S.C. section 1055(f); reg. section
1.401(a)-20, Q&A 25(b)(2).

20Reg. section 1.401(a)-20, Q&A 25(b)(2).

2IReg. section 1.401(a)-20, Q&A 39, Q&A 41.

#2Section 401(a)(11) (1983); reg. section 1.401(a)-20, Q&A 45.

ZReg. section 1.401(a)-20, Q&A 40.

24Gection 401(a)(14)(B); 29 U.S.C. section 1056(a)(2).

25Gection 401(a)(14)(A); 29 U.S.C. section 1056(a)(1).

26Gection 401(a)(14)(C); 29 U.S.C. section 1056(a)(3).
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A plan may nevertheless require an employee to file a
claim for benefits before receiving payments.?” Con-
versely, a plan may allow an employee to elect in writing
to delay further the commencement of payments, if the
delay would not cause the benefits passing at death to
become more than “incidental” to the payment of retire-
ment benefits.?® Fortunately, however, this incidental
benefit rule does not apply to a QJSA that otherwise
satisfies minimum distribution requirements, discussed
in some detail below.?

Despite the payout requirements, a plan generally
may not commence payments under a QJSA without the
written consent of the employee as long as the plan
benefit is what the regulations call “immediately distrib-
utable.”3® Somewhat counterintuitively, the plan may
commence payment of the QJSA without consent when
the benefit ceases being immediately distributable. That
status ceases when the employee attains the later of age
62 or the plan’s normal retirement age (but not later than
age 65 for an employee with at least five years participa-
tion in the plan).3! In no event, however, is the consent of
the employee’s spouse required for the commencement
of payments under a QJSA.32

If a plan provides early retirement benefits, a sepa-
rated employee who satisfies all the requirements except
the age requirement is entitled to a QJSA when he or she
reaches the early retirement age. However, the plan need
provide only a QJSA benefit that is equal to the normal
retirement benefit actuarially reduced for early pay-
ment.?® Fortunately, the 10 percent penalty on early
distributions does not apply to those QJSA payments.3*

Nevertheless, the tax law imposes an overriding re-
quirement that a qualified plan begin paying a QJSA (or
other minimum benefit) by a specified date regardless of
the wishes of the employer or employee and regardless of
the terms of the plan.® As discussed in more detail
below,% the beginning date is normally April 1 of the

*Reg. section 1.401(a)-14(a).

2Reg. section 1.401(a)-14(b).

2Reg. section 1.401(a)(9)-6, Q&A 2(b).

%0Reg. sections 1.411(a)-(11)(c)(7), 1.417(e)-1(b)(1). Consent is
generally not valid unless made within 180 days of the com-
mencement of payments and unless no significant detriment is
imposed for failure to consent. Reg. section 1.411(a)(11)(c)(2)(),
(ii). Although the regulations make frequent reference to a
90-day period, Congress has instructed the IRS to substitute a
180-day period. P.L. 109-280, section 1102(a)(1)(B). Consent is
not required if the nonforfeitable accrued benefit does not
exceed $5,000 (excluding rollover contributions if the plan so
provides). Section 411(a)(11)(A) and (D).

31Section 411(a)(8); reg. section 1.417(e)-1(b)(1).

32Reg. section 1.417(e)-1(b)(1), (c).

33Section 401(a)(14); 29 U.S.C. section 1056(a).

34Section 72(t)(2)(A)(iv), (3)(B); Siano v. United States, 948 F.
Supg. 479, Doc 96-27030, 96 TNT 194-4 (W.D. Pa. 1996).

FReg. sections 1.401(a)(9)-8, Q&A 4, 1.411(a)-11(c)(7). Nor is
employee or spousal consent required if the plan must make
distributions to avoid violating section 415 or section 411(b). See
reg. section 1.401(a)-20, Q&A 23.

36See text accompanying notes 221 through 225 infra.
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year following (1) the calendar year the employee reaches
age 70% or (2) the calendar year the employee retires, if
later.

The rules governing the timing of commencement of a
QJSA (or other properly elected benefit) tend to overlap
in a somewhat confusing way. The immediately follow-
ing discussion integrates and summarizes the rules in a
more understandable way for some of the more common
types of situations. Each situation assumes that the
employee has accumulated at least 10 years of service
with the employer and has not waived the QJSA.

a. Retirement at a plan’s normal retirement age. If an
employee retires at a plan’s normal retirement age, and if
that age is less than 62, the plan may not commence
payment of a QJSA without the consent of the employee
until the employee reaches age 62.37 If an employee
retires at a plan’s normal retirement age, and if that age is
62 or more, the plan must immediately commence pay-
ment of the QJSA unless the terms of the plan allow the
retiring employee to elect a further deferral.®® In any
event, however, a deferred QJSA for a retired employee
must commence by April 1 of the calendar year following
the year the employee reaches age 70%2.3

b. Retirement at a plan’s early retirement age. If an
employee retires at a plan’s early retirement age, the plan
will ordinarily commence payment of an actuarially
reduced QJSA. However, the plan must have employee
consent to make payments if the employee has not yet
reached the later of age 62 or normal retirement age
(unless the employee is 65 or older).*° When consent is no
longer required, the plan must commence payment un-
less the terms of the plan allow the employee to elect a
further deferral.*! However, the QJSA (or other benefit)
must commence by April 1 of the calendar year following
the year the employee reaches age 70%5.42

c. Separation before reaching early or normal retire-
ment age. If an employee separates from service before a
plan’s early retirement age, the employee is ordinarily
entitled to an actuarially reduced QJSA when he or she
reaches early retirement age. If a plan has no provision
for early retirement and an employee separates from
service before normal retirement age, the employee is
ordinarily entitled to a QJSA when he or she reaches the
earlier of normal retirement age or age 65.4> The actual
commencement of a QJSA granted at early retirement age
or a QJSA granted at normal retirement age is then
subject to the same timing and consent rules discussed in
the two immediately preceding paragraphs.*

3. How QJSA payments are taxed. A portion of each
QJSA payment may be nontaxable. The nontaxable por-

%7Reg. section 1.417(e)-1(b)(1).

*Section 401(a)(14); 29 U.S.C. section 1056(a); reg. section
1.417(e)-1(b)(1).

#Section 401(a)(9)(C)(i)(1); reg. sections 1.401(a)(9)-2, Q&A
2(a), 1.401(a)(9)-8, Q&A 4, 1.411(a)-11(c)(7).

40Section 411(a)(8); reg. section 1.417(e)-1(b)(1).

#Section 401(a)(14); 29 U.S.C. section 1056(a); reg. section
1.417(e)-1(b)(1).

*2See note 39 supra.

43Section 401(a)(14); 29 U.S.C. section 1056(a).

#4See text accompanying notes 37 through 42 supra.
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tion is generally equal to the employee’s investment in
the annuity as of the annuity starting date divided by the
number of anticipated annuity payments.*> The em-
ployee’s investment in a QJSA is generally the employ-
ee’s after-tax contributions to the cost of the annuity.4
The number of anticipated payments depends on
whether the plan makes the payments monthly, quar-
terly, semiannually, annually, and so on. For a QJSA
providing monthly payments, the employee determines
the number of anticipated payments from the following
table by reference to the combined ages of the employee
and his spouse.*”

The anticipated
number of
payments is:

If the combined ages of the employee
and spouse are:

Not more than 110 410
More than 110 but not more than 120 360
More than 120 but not more than 130 310
More than 130 but not more than 140 260
More than 140 210

Thus, the nontaxable portion of each monthly annuity
payment is equal to the employee’s investment in the
annuity divided by the number of anticipated payments
found in the above table.

Example 1. Assume an employee has an investment of
$100,000 in a QJSA. Assume that the employee retires at
age 62 on the annuity starting date and that the em-
ployee’s spouse is age 57 on that date. Assume further
that the QJSA pays $3,000 per month for the lifetimes of
the employee and surviving spouse. Then, $277.78 of
each monthly payment is not taxable. The employee
computes the nontaxable amount by dividing the
$100,000 investment by the 360 payments found in the
above table for annuitants with a combined age of 119
(the sum of the employee’s age of 62 and the spouse’s age
of 57). Thus, if the annuity payment is $3,000 per month,
$2,722.22 of each payment is taxable to the employee or
surviving spouse (the $3,000 payment less the nontaxable
portion of $277.78).

If the plan makes annuity payments at intervals other
than monthly, the employee must adjust the nontaxable
portion of each payment.48

Example 2. If the plan made semiannual payments of
$18,000 in the above example (rather than monthly
payments of $3,000), the nontaxable portion of each

#3Section 72(d)(1). The computation of the nontaxable por-
tion of annuity payments is somewhat different under nonquali-
fied plans and personally purchased annuities. See Vorris
Blankenship, “Retirement Tax Planning With Personally Pur-
chased Annuities,” Tax Notes, Oct. 30, 2006, p. 459, Doc 2006-
20813, 2006 TNT 210-17.

“SFor a comprehensive discussion of employee investment in
qualified plans, see Blankenship, “Determining Taxpayer In-
vestment in Retirement Plans and IRAs,” Journal of Retirement
Planning, Mar.-Apr. 2006, at 17.

47Section 72(d)(1)(B)(iv).

*8Section 72(d)(1)(F); Notice 98-2, 1998-1 C.B. 266, Doc 97-
33671, 97 TNT 242-4.
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semiannual payment would be $1,666.68. The employee
computes the $1,666.68 nontaxable amount by multiply-
ing the $277.78 nontaxable amount determined above for
monthly payments by the six months in a semiannual
period. The taxable portion of each semiannual annuity
payment is $16,333.32 (the $18,000 payment less the
nontaxable portion of $1,666.68).

An employee and surviving spouse must use the same
method to compute the nontaxable portion of QJSA
payments even if the spouse receives lifetime annuity
payments of a different amount than the employee. A
common example of such a QJSA is a joint and 50 percent
survivor annuity, illustrated as follows:

Example 3. Assume an employee has an investment of
$100,000 in a QJSA. Assume the employee receives pay-
ments of $3,000 per month and, after the employee’s
death, the surviving spouse receives payments of $1,500
per month. Further assume that the employee retired at
age 62 on the annuity starting date and that the em-
ployee’s spouse is age 57 on that date.

Then, $277.78 of each monthly payment to the em-
ployee or surviving spouse is nontaxable. The employee
or spouse computes the nontaxable amount by dividing
the $100,000 investment by the 360 payments provided in
the above table for annuitants with a combined age of 119
(the sum of the employee’s age of 62 and the spouse’s age
of 57). Thus, $2,722.22 of each monthly payment to the
employee is taxable (the $3,000 payment less the nontax-
able portion of $277.78). After the employee’s death,
$1,222.22 of each monthly payment to the surviving
spouse is taxable (the $1,500 payment to the spouse less
the nontaxable portion of $277.78).

(Caution: If an employee’s QJSA started before January 1,

1998, the employee and surviving spouse must continue to
compute the nontaxable amount using the computation method
applicable before that date.*)
4. Recovered and unrecovered investment in a QJSA. If
an employee and his spouse live long enough to receive
all the anticipated number of lifetime annuity payments,
they will have fully recovered the employee’s invest-
ment. Thereafter, the employee or spouse must pay tax
on the entire amount of each annuity payment.5

If the employee and his spouse do not live long
enough to receive all the anticipated number of pay-
ments, they will not have recovered all the investment. In
that case, the unrecovered investment is generally de-
ductible as an itemized deduction on the final tax return
of the last of them to die.> The personal representative of
the last survivor computes the unrecovered investment
by subtracting the sum of the nontaxable portions of
previous payments from the original investment.>2

Nevertheless, the unrecovered investment is not de-
ductible if the plan must still make a minimum number
of guaranteed payments.>® Rather, the individual receiv-
ing the guaranteed payments may exclude those pay-

49PL. 105-34, section 1075(a).

50Section 72(d)(1)(B)(i), (b)(2).

515ections 72(d)(1)(B)(ii), 72(b)(3)(A), and 67(b)(10).
52Gection 72(b)(4).

53Gection 72(b)(3)(B).
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ments from taxable income until he or she has recovered
the entire remaining investment. Then, he or she must
pay tax on the remaining amount of the guaranteed
payments.>

(Caution: If the annuity started before July 2, 1986, the
employee and spouse are not allowed a deduction for unrecov-
ered investment.5)

B. Qualified Preretirement Survivor Annuity

If an employee dies before his annuity starting date

and the spousal annuity rules apply, a qualified plan
must provide the surviving spouse with a QPSA.5¢ A
QPSA is an annuity payable to the surviving spouse for
his lifetime that satisfies certain other requirements dis-
cussed in more detail below. Before a plan participant
reaches age 35, the plan must generally provide the
participant with an explanation of any QPSA that is not
fully subsidized. However, if an employee later becomes
a plan participant or a QPSA later ceases to be fully
subsidized, the plan must provide an explanation of the
QPSA within a reasonable period thereafter.5”
1. QPSA requirements regarding payments, marriage,
and so on. The amount and timing of QPSA payments
depend on whether the plan is a defined benefit plan>®
and whether the employee’s death occurs on or before his
earliest retirement age.>® The earliest retirement age is the
earliest date the employee could elect to receive retire-
ment benefits.®® Depending then on the type of plan and
the employee’s earliest retirement age, a surviving
spouse’s QPSA will fall into one of the following three
categories:

a. The qualified plan is a defined benefit plan and
the employee’s death occurs after the employee’s earli-
est retirement age. The QPSA is determined as if the
employee had retired one day before death with a
hypothetical QJSA starting immediately. The surviving
spouse is then entitled to QPSA payments in an amount
ranging from 50 percent to 100 percent of the payments
the employee would have received under the hypotheti-
cal QJSA if the employee had lived. The exact percentage
is determined by the terms of the plan.®!

b. The plan is a defined benefit plan and the
employee’s death occurs on or before the employee’s
earliest retirement age. The QPSA is determined as if the
employee had not died but had merely separated from
service at death (or actual separation if earlier) — surviv-
ing thereafter to receive a hypothetical QJSA starting on
the employee’s earliest retirement date. Then, based on
the further assumption that the employee died the day
after his earliest retirement date, the surviving spouse
receives payments ranging from 50 percent to 100 percent

54Section 72(e)(5)(A), (E).

5PL. 99-514, section 1122(h)(2)(B).

56Section 401(a)(11)(A)(ii); 29 U.S.C. section 1055(a)(2).

5"Reg. section 1.401(a)-20, Q&A 35. For the definition of fully
subsidized QPSA, see text accompanying note 135 infra.

%8Section 414(i), (j).

59Section 417(c); 29 U.S.C. section 1055(d).

0See note 13 supra.

61Gection 417(c)(1)(A)({); 29 U.S.C. section 1055(e)(1)(A)();
reg. section 1.401(a)-20, Q&A 18.
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of the QJSA payments the employee would have re-
ceived. The exact percentage is determined by the terms
of the plan.®?

c. The plan is a defined contribution plan. The QPSA
is a lifetime annuity for the spouse with a specified
minimum present value. The minimum value is an
amount that is at least 50 percent of the nonforfeitable
balance of the employee’s plan account. However, the
terms of the plan may provide a QPSA with a value
greater than the minimum.®?

For defined benefit plans, the hypothetical QJSA must
be “actuarially equivalent” to a lifetime annuity payable
to the employee alone. The plan applies this requirement
by ignoring the employee’s death and assuming the
employee had a normal life expectancy. (See above for the
QJSA discussion of actuarial equivalence.®*)

Both defined benefit plans and defined contribution
plans must treat amounts forfeitable solely because of an
employee’s death as if they were nonforfeitable for
purposes of funding a QPSA.%> Thus, a defined contribu-
tion plan must offset the cost of a QPSA ratably against
amounts forfeitable solely because of an employee’s
death and nonforfeitable amounts such as employee and
section 401(k) contributions.®® The employee may desig-
nate another beneficiary to receive the remaining amount
of the nonforfeitable balance.®” However, the remaining
forfeitable balance is truly forfeited.

Nevertheless, if a surviving spouse dies before a QPSA
starts, a defined benefit plan may provide for forfeiture of
funds the plan would have used for the QPSA. However,
a defined contribution plan cannot allow such a forfei-
ture.%® In either case, however, any unforfeited funds
remaining in the plan will presumably become an asset of
the surviving spouse’s estate if the spouse is the sole
beneficiary under the plan. The disposition of the unfor-
feited funds is not as clear if the spouse is not the sole
beneficiary (for example, if the employee designated up
to half the funds in a defined contribution plan for
payment to a nonspouse beneficiary rather than for
purchase of the spouse’s QPSA).

A plan may provide that a QPSA is available only if
the employee has been married for at least one year
before his death.®® Also, the QPSA rules apply only if an
employee had at least one hour of service, or one hour of
paid leave, after August 22, 1984.70 However, some
earlier participants in the plan may elect the QPSA rules
if they had at least one hour of service in a plan year
beginning after January 1, 1976, and before August 23,

62Gection 417(c)(1)(A)(i); 29 U.S.C. section 1055(e)(1)(A)(ii);
reg. section 1.401(a)-20, Q&A 18.

63Gection 417(c)(2); 29 U.S.C. section 1055(e)(2).

®4Gection 417(c)(1)(A)(i) and (ii), 417(b); 29 U.S.C. section
1055(e)(1)(A)(i) and (ii), 1055(d). See text accompanying notes 15
through 18 supra.

%Reg. section 1.401(a)-20, Q&A 10(b)(4), Q&A 13.

6Reg. section 1.401(a)-20, Q&A 20.

57Reg. section 1.401(a)-20, Q&A 4.

8Reg. section 1.401(a)-20, Q&A 19.

%“Section 417(d)(1); 29 U.S.C. section 1055(f)(1); reg. section
1.401(a)-20, Q&A 25(b)(2)(i).

7OReg. section 1.401(a)-20, Q&A 39, Q&A 41.
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1984.71 Special effective date rules apply to plans under
collective bargaining agreements.”

2. When a plan must commence QPSA payments. A
defined contribution plan must allow a surviving spouse
to start QPSA payments within a reasonable time after
the employee’s death.”? Somewhat similarly, a defined
benefit plan may allow a surviving spouse to start QPSA
payments after the employee’s death. However, the de-
fined benefit plan must allow the spouse to start the
payments at least by the month the deceased employee
would have reached the earliest retirement age.” If the
employee dies after the earliest retirement age, the sur-
viving spouse should be able to start the payments
within a reasonable time (although the regulations are
silent on this point).

However, any qualified plan can begin payment of a
QPSA without spousal consent after the date the de-
ceased employee would have reached the later of normal
retirement age or age 62. However, the plan need not
wait any later than when the employee reaches age 65.7°
Ultimately, however, the plan must begin paying the
QPSA by a specified date, regardless of a surviving
spouse’s wishes or the terms of the plan. The specified
date is generally the first full calendar year following the
employee’s death or, if later, the calendar year the em-
ployee would have reached age 70%.76

The following two examples illustrate the rules gov-
erning commencement of a QPSA. Each example as-
sumes that the employee dies while employed at age 55,
that the plan’s early retirement age is 58, and that the
employee has not waived the QPSA.

Example 1: QPSA payable by a defined benefit plan
with a normal retirement age of 65. The plan may allow
a surviving spouse to elect to begin QPSA payments
immediately after the employee’s death. In any event,
however, the plan must allow the spouse to elect to begin
the payments no later than the date the deceased em-
ployee would have reached the early retirement age of
58.77 If the spouse does not start the payments, the plan
can start them when the deceased employee would have
reached age 65 (the later of age 62 or the employee’s
normal retirement age of 65).78 In any event, however, the
QPSA payments must commence by the end of the
calendar year the employee would have reached age 70%
(since that date is later than the end of the calendar year
following the employee’s death).”

Example 2: QPSA payable by a defined contribution
plan with a normal retirement age of 60. The plan must

“IRetirement Equity Act of 1984, P.L. 98-397, section 303(e)(2);
reg. section 1.401(a)-20, Q&A 45.

72Reg. section 1.401(a)-20, Q&A 40.

7>Reg. section 1.401(a)-20, Q&A 37, Q&A 22(b).

7Section 417(c)(1)(B); reg. section 1.401(a)-20, Q&A 22(a).

7SReg. section 1.417(e)-1(b)(1), (c).

76Section 401(a)(9)(B)(iv); reg. section 1.401(a)(9)-6, Q&A
1(c)(1), 1.401(a)(9)-3, Q&A 3(b).

7’Section 417(c)(1)(B); reg. section 1.401(a)-20, Q&A 37, Q&A
22(a).

75Reg. section 1.417(e)-1(b)(1), (c).

7Section 401(a)(9)(B)(iv); reg. section 1.401(a)(9)-6, Q&A
1(c)(1), 1.401(a)(9)-3, Q&A 3(b).
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allow the surviving spouse to elect to begin the QPSA
payments immediately, regardless of the date the plan
would have allowed the deceased employee to retire.8" If
the spouse does not start the payments, the plan can start
them when the deceased employee would have reached
age 62 (the later of age 62 or the employee’s normal
retirement age of 60).8 In any event, however, the QPSA
payments must commence by the end of the calendar
year the employee would have reached age 70% (since
that date is later than the end of the calendar year
following the employee’s death).52

3. How QPSA payments are taxed. A portion of each
QPSA payment may be nontaxable. The nontaxable por-
tion is generally equal to the investment in the QPSA as
of the annuity starting date, divided by the number of
anticipated annuity payments.®> The investment in the
QPSA generally equals the deceased employee’s after-tax
contributions toward the cost of the annuity.®* For a
QPSA providing monthly payments, the surviving
spouse determines the number of anticipated payments
from the following table by reference to the spouse’s
age.8s

The number of

If the spouse’s age on the annuity start- | anticipated
ing date is: payments is:
Not more than 55 360
More than 55 but not more than 60 310
More than 60 but not more than 65 260
More than 65 but not more than 70 210
More than 70 160

Thus, the nontaxable portion of each monthly annuity
payment is equal to the investment in the QPSA divided
by the number of expected payments in the above table.
If the plan makes annuity payments at intervals other
than monthly, the surviving spouse must adjust the
nontaxable portion of each payment accordingly.8®

If a surviving spouse lives long enough to recover all
the investment in a QPSA, later payments to the spouse
are entirely taxable.’” If the surviving spouse does not
live long enough to recover all the investment, the
unrecovered investment is generally deductible as an
itemized deduction on the spouse’s final tax return.®®
Nevertheless, if the QJSA must still make a number of
guaranteed payments, the individual receiving the pay-
ments may exclude them from taxable income until he

80Reg. section 1.401(a)-20, Q&A 37, Q&A 22(b).

81Reg. section 1.417(e)-1(b)(1), (c).

82Section 401(a)(9)(B)(iv); reg. section 1.401(a)(9)-6, Q&A
1(c)(1), 1.401(a)(9)-3, Q&A 3(b).

83Section 72(d)(1).

84See Blankenship, note 46 supra.

85Gection 72(d)(1)(B)(iv).

86Section 72(d)(1)(F); Notice 98-2, note 48 supra.

87Section 72(d)(1)(B)(ii), (b)(2).

88Sections 72(d)(1)(B)(ii), 72(b)(3)(A), 67(b)(10).
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has recovered the remaining investment. Then, he must
pay tax on the remaining amount of the guaranteed
payments.®

(Caution: If a QPSA started before November 19, 1996, the
surviving spouse must continue to use the method for deter-
mining the nontaxable portion that was applicable before that
date.® If the annuity started before July 2, 1986, the tax law
does not allow a deduction for unrecovered investment.”!)

C. Annuity Starting Date for a QJSA or QPSA

The annuity starting date for a QJSA or a QPSA is the
first day of the first period an annuity amount is payable.
For example, if the first annuity amount is payable for the
month of July, but payment is not due until July 31, the
annuity starting date is the first day of July.®? The same
definition of annuity starting date normally applies for
an acceleration of benefits due to preretirement disability.
However, disability payments do not trigger the annuity
starting date if they do not alter the benefits that the
employee is otherwise entitled to receive at his normal or
early retirement date.”

In no event are QJSA or QPSA benefits forfeitable after
the annuity starting date.”* In fact, after the annuity
starting date, the plan or the issuer of the annuity may
not even cash out an annuity worth more than $5,000
without the written consent of both the employee and the
spouse (or only the spouse, after the employee’s death).”s

D. Waiver of a QJSA or QPSA

An employee may generally waive a QPSA with
spousal consent after the earlier of the first day of the
plan year the employee reaches age 35 or the date the
employee separates from service. A plan may also allow
an employee to waive a QPSA before the year the
employee reaches age 35. However, a new waiver is
required during or after the year the employee reaches
age 35.9¢

An employee may generally waive a QJSA with spou-
sal consent only during the 180-day period immediately
preceding the annuity starting date. For this purpose, the
annuity starting date generally does not occur until the
plan is obligated to start the annuity (for example, on the
normal retirement date). Thus, if an employee taking
early retirement may choose when to start his annuity,
the annuity starting date for purposes of identifying the

89Gection 72(b)(3)(B); section 72(e)(5)(A), (E).

9OPL. 104-188, section 1403(a).

91P.L. 99-514, section 1122(h)(2)(B).

PSection 417(f)(2)(A); 29 U.S.C. section 1055(h)(2)(A); reg.
section 1.401(a)-20, Q&A 10(b)(1). The regulations allow a
reasonable administrative delay of the first payment to provide
time to calculate the benefit. Reg. section 1.401(a)-20, Q&A
10(b)(3)

PSSection 417(£)(2)(B); 29 U.S.C. section 1055(h)(2)(B); reg.
section 1.401(a)-20, Q&A 10(c).

“IReg. section 1.401(a)-20, Q&A 10(b)(4).

“Section 417(e)(1), (2). If a plan or issuer cashes out a QJSA
or QPSA, the plan or issuer must determine the annuity’s
minimum current value by applying the rules provided in
section 417(e)(3).

%Gection  417(a)(1)(A)(i), (a)(6); 29 US.C. section
1055(c)(1)(A)(i), (e)(7); reg. section 1.401(a)-20, Q&A 33(b).
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waiver period is generally the earlier of the date the
employee chooses or the normal retirement date.”

1. Extended waiver period for QJSA. If a plan fails to
provide an employee with a written explanation of the
QJSA within the first 150 days of the 180-day waiver
period, the plan must allow waiver of the QJSA during an
extended period that ends at least 30 days after provision
of the explanation.®® In that case, the plan may also allow
the employee to choose an annuity starting date that
precedes the employee’s selection of a form of benefit but
follows receipt of the written explanation. However,
actual distributions must commence (absent administra-
tive delays) within 180 days after the employee’s receipt
of the written explanation.”” Alternatively, the employee
may elect to reduce the extended waiver period of 30 or
more days to a period of only 7 days if the employee
wants the plan to begin payments as soon as possible.'®

Due to administrative error or other circumstance, a
defined benefit plan may not have provided an employee
with a written explanation of the QJSA until after his
normal annuity starting date (for example, after normal
retirement). In that event, in addition to providing the
usual extended waiver period of 30 days or more,'?! the
defined benefit plan may allow the employee to select a
new annuity starting date that actually precedes receipt
of the written explanation (a “retroactive annuity starting
date”).192 In no event, however, may the retroactive
starting date be earlier than the original normal starting
date.’%® The retroactive starting date is also subject to
some other conditions set forth in the regulations and the
plan.’¢ By contrast, the regulations do not allow a
defined contribution plan to provide such a retroactive
starting date.10

2. Spousal consent required. Any QJSA or QPSA waiver
or seven-day election by an employee requires spousal
consent. The spouse’s consent may be a limited consent,
a general consent, or a limited general consent.’%® A
limited consent generally specifies the beneficiary who
will receive the waived benefit and, for a QJSA but not a
QPSA, the alternative form of payment selected. A gen-
eral consent expressly permits the employee to choose
any beneficiaries and any form of benefit payment. A
limited general consent may limit the employee’s choice
to certain forms of payment or beneficiaries (for example,

97Shields v. Reader’s Digest Assoc., Inc., 331 F.3d 536 (6th Cir.
2003).

%Section 417(a)(7)(A)(i); 29 U.S.C. section 1055(c)(8)(A)();
reg. section 1.417(e)-1(b)(3)(ii)(A).

“Reg. section 1.417(e)-1(b)(3)(iii), (iv), (viii). Although the
regulations make frequent reference to a 90-day period, Con-
gress has instructed the IRS to substitute a 180-day period. P.L.
109-280, section 1102(a)(1)(B).

190Section 417(a)(7)(B); 29 U.S.C. section 1055(c)(8)(B); reg.
section 1.417(e)-1(b)(3)(ii)(D).

101Reg. section 1.417(e)-1(b)(3)(vi).

192Reg. section 1.417(e)-1(b)(3)(iv)(A), (B).

1053Reg. section 1.417(e)-1(b)(3)(iv)(B).

104Gee generally reg. section 1.417(e)-1(b)(3)(iv) through (vii).

1%Reg. section 1.417(e)-1(b)(3)(iv)(A).

1%The IRS provided sample spousal consent language in
Notice 97-10, 1997-1 C.B. 370, Doc 97-221, 96 TNT 253-10.
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beneficiaries limited to children or grandchildren).10?
Nevertheless, the designation of a beneficiary may be
superfluous if, under the payment option selected, no
benefit remains at the death of the employee (for ex-
ample, if the option selected is a lump sum payment of
the entire benefit to the employee).

Regardless of the form of the consent, it must be in
writing, it must acknowledge aspects of the consent that
are adverse to the spouse, and a plan representative or
notary public must witness it.1% Thus, a court has held
invalid a consent not notarized or witnessed, even
though the spouse admitted signing it.1® However, a
court will generally presume a notarization is valid in the
absence of clear and convincing evidence to the con-
trary."0 In fact, two state courts have held valid a consent
that a spouse admitted signing, even though the spouse
claimed not to have been present during notarization.'
Conversely, a district court held invalid a signed and
notarized consent after finding that the spouse was not
present during notarization and that, despite her signa-
ture, she did not intend to give up her spousal rights.!2

The regulations clearly state that a consent provided in
an antenuptial agreement or similar premarital agree-
ment is not valid.!3 Nevertheless, the Second Circuit, in
holding an antenuptial consent invalid because it did not
satisfy the formalities required by the code, pointedly
declined to decide whether such an agreement could ever
constitute a valid consent.’4 The fact is, however, that
only one court, in a questionable decision, has actually
held that a provision in an antenuptial agreement may
constitute a valid consent.”>

An employee may revoke a previous waiver of a QJSA
during the 180-day period immediately before the annu-
ity starting date''® and a QPSA at any time during the
employee’s lifetime.’” However, the employee may not
revoke the waiver and choose payment options or ben-
eficiaries other than a QJSA or QPSA without obtaining

107Section 417(a)(2)(A)(ii); 29 U.S.C. section 1055(c)(2)(A)(ii);
reg. section 1.401(a)-20, Q&A 31.

108Section 417(a)(2)(A)(iii); 29 U.S.C. section 1055(c)(2)(A)(iii).

1997 gsche v. Lasche, 111 F3d 863 (11th Cir. 1997).

"9Butler v. Encyclopedia Brittanica, Inc., 41 E3d 285, Doc
94-10608, 94 TNT 234-12 (7th Cir. 1994).

W Herrero v. Cummins Mid-America, 930 S.W.2d 18 (Mo. Ct.
App. 1996); Thompson v. Stull, 856 N.E.2d 1252 (Ind. Ct. App.
2006).

M2 Alfieri v. Guild Times Pension Plan, 446 F. Supp.2d 99 (E.D.
N.Y. 2006).

3Reg. section 1.401(a)-20, Q&A 28.

W Hurwitz v. Sher, 982 F.2d 778 (2d Cir. 1992), cert. denied, 508
U.S. 912 (1993). Similarly, Nat'l Auto. Dealers & Assoc. Ret. Trusts
v. Arbeitman, 89 F.3d 496 (8th Cir. 1996); Hagwood v. Newton, 282
F.3d 285 (4th Cir. 2002).

3151 re Estate of Hopkins, 574 N.E.2d 230 (Ill. App. Ct. 1991).
For a discussion of the errors in Hopkins, see Hurwitz, note 114
supra, at 783.

Hegection  417(a)(1)(A)(i), (6)(A); 29 US.C. section
1055(c)(1)(A)(i), (7)(A).

"Section  417(a)(1)(A)(i), (a)(6); 29 U.S.C. section
1055(c)(1)(A)(iD), ()(7).
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spousal consent. Whether the spouse may revoke his
consent to a waiver depends on the terms of the plan.!®

Fortunately, spousal consent to a waiver of a QJSA or
QPSA does not constitute a gift subject to gift tax.!®

3. Optional forms of benefit after waiver of a QJSA.
After an employee’s waiver of a QJSA, most plans allow
the employee to choose from an array of alternative
forms of retirement benefit (if the employee’s choice is
consistent with spousal consent).’? Those alternative
forms often include a lump sum payment and various
types of annuities. For a defined contribution plan, those
alternative forms of benefit are generally of equal value,
since the plan necessarily funds each such form using the
balance in the employee’s separate account.!?!

However, for defined benefit plans, different optional
forms of benefit may be of different value. Perhaps for
that reason, the code and regulations impose some re-
strictions on value. Generally, the present value of any
optional form of benefit under a defined benefit plan
must at least equal the present value of what the plan
designates as its normal form of benefit (the accrued
benefit). If a plan should designate an annuity for the life
of the employee (single life annuity) as the normal form
of benefit, the present value of any optional form of
benefit could not be less than the present value of the
single life annuity.?? Thus, for example, the amount of an
optional lump sum distribution could not be less than the
present value of the single life annuity.

Nevertheless, the code provides an important excep-
tion to this present value rule for some defined benefit
plans that are cash balance or hybrid plans.'?® For distri-
butions after August 17, 2006, such a plan may decline to
treat an employee’s accrued benefit as equal to the
present value of the normal form of benefit. Instead, the
plan may treat the accrued benefit as equal to the
employee’s hypothetical account balance, which is in
turn attributable to service credits and hypothetical in-
come. Or the plan may equate the accrued benefit to an
accumulated percentage of the employee’s final average
compensation.’>* However, to qualify for this exception,
the plan must provide for full vesting of an employee’s
account balance after three years of service.!?>

8Reg. section 1.401(a)-20, Q&A 30.

H9Gection 2503(f).

120Gection 417(a)(1)(A)(i); 29 U.S.C. section 1055(c)(1)(A)().

21Gection 411(a)(7)(A)(ii); reg. section 1.417(e)-1(d)(7).

12Reg. sections 1.417(a)(3)-1(d)(2)(ii), 1.417(e)-1(d)(1),
1.411(a)-11(a)(1), 1.411(a)-11(d), 1.401(a)(11)-(a)(3), Example 1.
See also BBS Associates, Inc. v. Commissioner, 74 T.C. 1118 (1980),
aff'd, 661 F.2d 913 (1981) (holding that a plan may designate any
form of benefit (including a lump sum) as the normal form of
benefit); Notice 82-4, 1982-1 C.B. 356 (acquiescence).

123A cash balance plan is generally a defined benefit plan that
bases an employee’s normal retirement benefit on a hypothetical
account that accumulates hypothetical contributions based on
years of service and hypothetical interest accruals. See Notice
2007-6, 2007-3 IRB 272, Doc 2006-25485, 2006 TNT 246-9, for a
more complete description of cash balance and hybrid plans.

124Gection 411(a)(13)(A), (C).

125Gection 411(a)(13); Pension Protection Act of 2006, (P.L.
109-280), section 701(a)(2), (b)(2), (€)(2).

790

For distributions before August 18, 2006, cash balance
plans were required to compute the accrued benefit as an
amount equal to the present value of the normal form of
benefit, using specified statutory interest rates. As a
consequence, the accrued benefit and thus the value of
optional forms of benefit (such as a lump sum distribu-
tion) often exceeded the employee’s hypothetical account
balance.12¢

4. New optional spousal annuity in lieu of QJSA. For
plan years beginning in 2008, qualified plans must gen-
erally include a “qualified optional survivor annuity”
(QOSA) among the benefit options available after a QJSA
waiver. As with a QJSA, the QOSA must be payable for
the employee’s lifetime and, after the employee’s death,
to his spouse for the spouse’s lifetime. However, the
amounts of the QOSA and QJSA payments are differ-

ent.127

If the waived QJSA provides a surviving spouse with
an annuity payment that is less than 75 percent of the
annuity payment to the employee, the QOSA must
provide for a payment to the spouse equal to 75 percent
of the employee payment. If the QJSA provides the
spouse with an annuity payment that is 75 percent or
more of the annuity payment to the deceased employee,
the QOSA must provide for a payment to the spouse
equal to 50 percent of the employee payment.!2*

As with a QJSA, the present value of the expected
future annuity payments to the employee and spouse
under the QOSA must equal the present value of a
lifetime annuity otherwise payable to the employee
alone.'> A QOSA is also generally taxable to an employee
and his spouse in the same way as a QJSA.130

Section 417(a)(1)(A)(ii) literally states that an em-
ployee waiving either a QJSA or a QPSA may elect a
QOSA. However, it is highly unlikely that Congress
intended a QOSA to replace or modify a QPSA. As noted,
a QOSA is similar to a QJSA, but not at all similar to a
QPSA. Both a QOSA and a QJSA start during an em-
ployee’s lifetime and, except for the survivor benefit
percentage, the code defines them almost identically.’3!
However, a QPSA starts after the employee’s death,'3?
has an election period incompatible with a QOSA,'33 and,
for a defined benefit plan, is determined as a function of
a QJSA (and not a QOSA) whether or not the QJSA is
waived.3*

126Lyons v. Georgia Pac. Corp. Salaried Employees Ret. Plan, 221
F.3d 1235, Doc 2000-21526, 2000 TNT 161-8 (11th Cir. 2000), cert.
denied, 532 U.S. 967 (2001); Esden v. Bank of Boston, 229 E.3d 154,
Doc 2000-24516, 2000 TNT 185-6 (2d Cir. 2000); Berger v. Xerox
Corp. Ret. Income Guar. Plan, 338 F.3d 755, Doc 2003-18894, 2003
TNT 160-12 (7th Cir. 2003); West v. AK Steel Corp. Ret. Accumu-
lation Pension Plan, 484 F.3d 395 (6th Cir. 2007).

EZSection 417(a), (g); 29 U.S.C. section 1055(c), (i).

Id

129Gee text accompanying notes 15 through 18 supra.
130See text accompanying notes 45 through 55 supra.
315ection 417(b), (g); 29 U.S.C. section 1055(d), (i).
132Gection 417(c); 29 U.S.C. section 1055(e).
133Gection 417(a)(6); 29 U.S.C. section 1055(c)(6).
134Gection 417(c)(1); 29 U.S.C. section 1055(e)(1).
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5. When waiver is not allowed. Some plans do not allow
waiver of a QJSA or QPSA even if an employee has
spousal consent. However, in those cases, the plan must
fully subsidize the annuity. A plan fully subsidizes a
QPSA if the employee does not pay for the QPSA
coverage and the plan does not reduce the employee’s
lifetime benefits to pay for the coverage. Thus, a defined
contribution plan always fully subsidizes a QPSA, since
the plan must use postdeath funds in the employee’s
separate account to fund the QPSA without any impact
on the employee’s lifetime benefits.'3

A plan fully subsidizes a QJSA if, without incurring
additional cost, an employee is certain to receive total
QJSA payments during the employee’s lifetime that are at
least equal to the total payments the employee could
have received under another form of plan benefit.!3¢
Thus, a plan does not fully subsidize a QJSA if the plan
provides an employee a smaller annuity payment under
a QJSA than under a single life annuity. Nor does a plan
fully subsidize a QJSA if the plan provides an employee
with a lump sum option, since total QJSA payments
received by an employee suffering an early death could
be smaller than the lump sum.'?”

Unfortunately, the regulations do not provide an ex-
ample of a fully subsidized QJSA. However, it is reason-
able to infer from the regulations that the QJSA in the
following example is fully subsidized and that the plan
may thus prohibit its waiver.

Example. Assume a defined benefit plan provides a
normal benefit of $2,000 per month for the life of an
employee who is age 65 (whether or not the employee is
married). Assume the plan also provides a QJSA (without
charge) for a married employee age 65 that pays $2,000
per month for the employee’s life and $1,500 per month
to his surviving spouse. The plan provides no other
forms of benefit or beneficiary options. Under those facts,
the plan has fully subsidized the QJSA, since the employ-
ee’s lifetime payments under the QJSA are at least equal
to the employee’s lifetime payments under the only other
form of benefit (the single life annuity).'3*

Although the regulations are unclear on the point, a
QJSA for a married employee likely would fail to qualify
as fully subsidized if the plan offers a disqualifying
option (for example, a lump sum) to single employees
but not to married employees. As explained above, by
withdrawing an employee’s right to waive a QJSA, a plan
effectively eliminates all other benefit options for the
employee — but at the cost of full subsidization of the
QJSA. It would be perverse if the plan could achieve the

135Reg. section 1.401(a)-20, Q&A 38(b).

136Section 417(a)(5); 29 U.S.C. section 1055(c)(5); reg. section
1.401(a)-20, Q&A 37, Q&A 38.

137Reg. section 1.401(a)-20, Q&A 38(a)(2).

138Gee Green v. Commissioner, T.C. Memo. 1997-556, Doc
97-34263, 97 TNT 246-16, in which the taxpayer interpreted the
plan language as providing a QJSA that was subsidized in the
same way as the example in the text of this article. However, the
court held to the contrary, interpreting the plan language to
provide only an unsubsidized QJSA with a present value equal
to the plan’s normal benefit of a single life annuity.
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same result at no cost simply by selectively eliminating
options for married employees but not for other em-
ployees.

E. Consent to Use Plan Benefits to Secure a Loan

If a qualified plan is subject to spousal annuity re-
quirements, an employee must obtain spousal consent to
use more than $5,000 of plan benefits as security for a
loan. The employee must obtain the consent within the
90-day period preceding the date the security is effec-
tive.13® Spousal consent is also necessary to renegotiate or
revise an existing loan.'® Spousal consent must be in
writing, the consent must acknowledge aspects of the
consent that are adverse to the spouse, and a plan
representative or a notary public must witness the con-
sent.'*! However, spousal consent is not required for the
offset of plan assets against a loan in default'*? or under
the conditions explained in the next section.

F. Consent if Spouse Unavailable or Incapacitated

If an employee’s spouse cannot be located, the em-
ployee does not need spousal consent to waive a QJSA or
QPSA, to choose other beneficiaries and payment op-
tions, or to use plan benefits as security for a loan.
Spousal consent is also not required if a court order
specifies that an employee is legally separated from his
spouse or the spouse has legally abandoned the em-

loyee — unless a qualified domestic relations court
order (QDRO) provides otherwise. If the spouse is legally
incompetent, the spouse’s guardian may give consent
(even if the employee is the guardian).'*

G. Exception for Profit-Sharing Plans

The spousal annuity requirements generally will not
apply to an employee in a profit-sharing or stock bonus
plan'# if the employee has not elected a life annuity and
any nonforfeitable benefit accrued at death is payable to
the surviving spouse.'#> The plan must make the pay-
ment to the surviving spouse available within 90 days

139Section 417(a)(4); 29 U.S.C. section 1055(c)(4); reg. section
1.401(a)-20, Q&A 24(a)(1).

140Reg. section 1.401(a)-20, Q&A 24(c).

MGection 417(a)(4), (a)(2)(A); 29 U.S.C. section 1055(c)(4),
(©)(2)(A); reg. section 1.401(a)-20, Q&A 24(a)(2).

2Reg. section 1.401(a)-20, Q&A 24(b).

43Sections 417(a)(2)(B), 417(a)(4)(B), 401(a)(11)(B)(iii)(1); 29
U.S.C. section 1055(c)(2)(B), (c)(4)(B), (b)(1)(C)(i); reg. section
1.401(a)-20, Q&A 27; Bd. of Trs. of the Equity-League Pension Trust
Fund v. Royce, 238 E3d 177 (2d Cir. 2001).

144No similar exception exists for defined benefit plans, or
for defined contribution plans that are money purchase pension
plans. Section 401(a)(11)(B)(@), (ii); 29 U.S.C. section
1055(b)(1)(A), (B); reg. section 1.401(a)-20, Q&A 9. However, the
exception is applicable to accumulated deductible employee
contributions (DECs) to qualified plans. The regulations treat
the accumulated DECs portion of a qualified plan as a separate
profit-sharing plan for this purpose. Reg. section 1.401(a)-20,
Q&A 14. (An employee may have contributed DECs to a
qualified plan during the calendar years 1982 through 1986 and
deducted the contribution on the employee’s own federal
income tax return. Section 72(p)(2)(A); DECs enacted by P.L.
97-34, section 311(a), repealed by P.L. 99-514, section 1101(b)(1).)

145Gection 401(a)(11)(B)(iii); 29 U.S.C. section 1055(b)(1)(C).
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after the employee’s death or within a reasonable period
thereafter. Further, the payment period for the spousal
benefit, and postdeath adjustments for gains and losses
in the plan, must be at least as favorable as for other types
of plan distributions.#® Finally, the plan must treat
amounts forfeitable solely because of the employee’s
death as if they were nonforfeitable for purposes of
providing the spousal benefit.'4”

As noted, this exception to spousal annuity require-
ments does not apply if the employee has elected a life
annuity at any time under the plan (without regard to
statutory election periods). Further, later revocation of
the election will apparently not reinstate the exception.
The regulations provide that, once a life annuity has been
elected, spousal annuity requirements “will always
thereafter apply.” That harsh interpretation does not
appear to flow readily from the language of the statute.
In any event, if the employee’s life annuity election is
limited to a portion of the plan balance subject to separate
accounting, the exception may be available for the re-
maining plan balance.'#

1. Employee waiver with spousal consent. The profit-
sharing or stock bonus exception will apply even though
an employee waives the benefit payment to the surviving
spouse, if the employee does so with spousal consent.!50
The waiver and consent are generally subject to the same
conditions as those applicable to the waiver of a QPSA,
except that the employee may waive the spousal pay-
ment at any time (without regard to the attainment of age
35). However, the regulation states that the waiver must
identify a specific nonspouse beneficiary and thereby
implies that the spouse may not provide a general
consent or a limited general consent.’>' In any event, a
plan need not require any spousal consent if the em-
ployee and spouse were not married during the entire
one-year period ending on the earlier of the annuity
starting date or the employee’s death.!52

2. Plan mergers, spinoffs, and similar transfers. The
profit-sharing or stock bonus exception is not available if
the plan receives funds for the employee’s benefit in a
merger, spinoff, or similar transfer from a plan subject to
spousal annuity requirements. In such a case, the spousal
annuity requirements will then normally apply to the
employee’s entire interest in the recipient plan.'s® How-
ever, if the recipient plan separately accounts for the
transferred funds and related income, the exception will
be available for the remainder of the plan’s funds.!>* For
this purpose, a rollover contribution is not a transfer
similar to a merger or spinoff.

In a slightly different context, the profit-sharing or
stock bonus exception is not available for an employee

146Reg. section 1.401(a)-20, Q&A 32, Q&A 3(b).

147Reg. section 1.401(a)-20, Q&A 10(b)(4), Q&A 13.

148Gection 401(a)(11)(B)(iii)(Il); reg. section 1.401(a)-20, Q&A.

49Reg. section 1.401(a)-20, Q&A 4.

150Gection  401(a)(11)(B)(iii)(I); 29 US.C. section
1055(b)(1)(C)(i).

5IReg. section 1.401(a)-20, Q&A 32, Q&A 33(a), Q&A 27.

152Reg. section 1.401(a)-20, Q&A 26.

153Gection 401(a)(11)(B)(iii)(II).

154Section 401(a)(11)(B)(iii) (flush language).
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whose plan may offset the employee’s benefits against
benefits payable by another plan subject to spousal
annuity requirements.!5

3. Plan distributions and loans to the employee. After
satisfying the profit-sharing or stock bonus exception to
spousal annuity requirements, an employee may elect
any distributions allowed by the plan that are not life
annuities (for example, election of a lump sum distribu-
tion). Spousal consent is not required for those distribu-
tions even though the distributions diminish plan funds
otherwise payable to the surviving spouse. Nor is spou-
sal consent required to secure a loan to the employee.'>®
Thus, the employee generally has considerable freedom
of action regarding use of plan benefits during his
lifetime — making somewhat illusory the spousal survi-
vorship benefits required under the exception.

The stricter spousal rules applicable to defined benefit
plans and money purchase pension plans are probably a
reflection of the traditional focus of those types of plans
on family income security. However, for profit-sharing or
stock bonus plans, it is apparently sufficient to assume an
employee will use lifetime withdrawals for the benefit of
both the employee and his spouse. Also, however, the
surviving spouse will receive any plan amounts remain-
ing at the employee’s death (unless the spouse agrees to
a different disposition).

H. Exception for Accrued Benefits in an ESOP

Spousal annuity requirements are generally not appli-
cable to accrued benefits in an ESOP'5” that the employee
may take in the form of employer securities (or their cash
value). However, this exception is available only if the
plan itself satisfies certain statutory conditions.'>® Also,
the employee must satisfy the conditions discussed
above that are applicable to the profit-sharing plan
exception. That is, the employee must not have elected a
life annuity and any accrued benefit must be payable to
the surviving spouse (absent spousal consent for an
alternative beneficiary). The primary effect of this provi-
sion is to make the profit-sharing exception available for
the ESOP portion of a money purchase pension plan.'>

I. Separate Accounts in Defined Benefit Plans

A defined benefit plan must separately account for an
employee’s voluntary contributions and must apply the
spousal annuity requirements separately to the separate
account. In fact, the plan must separately apply the
spousal annuity requirements whether the separate ac-
count contains voluntary employee contributions or em-
ployer contributions. For QPSA purposes, the regulations
treat the separate account as a defined contribution

1%5Reg. section 1.401(a)-20, Q&A 5(a).

1%6Reg. section 1.401(a)-20, Q&A 33(a); LTR 200453026, Doc
2005-146, 2004 TNT 251-17.

157Limited to ESOPs under sections 409(a) and 4975(e)(7).

1¥PFor  these statutory conditions, see  sections
401(a)(11)(B)(iii)(IIT), 401(a)(11)(C), 409(h); 29 U.S.C. section
1055(b)(2).

159Gection 401(a)(11)(B)(iii), 401(a)(11)(C)(ii); 29 U.S.C. section
1055(b)(2); reg. section 1.401(a)-20, Q&A 3(c).
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plan.’® In no event, however, do the spousal annuity
requirements apply separately to mandatory employee
contributions. The regulations continue to treat those
contributions as a part of the overall defined benefit
plan.1e!

J. Treatment of Death Benefits

The spousal annuity rules apply to all nonforfeitable
benefits under defined contribution plans, including in-
surance proceeds.'®2 For defined benefit plans, the spou-
sal benefit rules do not apply to life insurance proceeds
that exceed the present value of the employee’s predeath
nonforfeitable benefits. Nor do they apply to other ben-
efits payable solely because of the employee’s death.!63

K. Payments Under Both a QJSA and a QPSA

A surviving spouse may conceivably receive pay-
ments under both a QJSA and a QPSA from the same
plan. If a plan subject to spousal annuity requirements
distributes to an employee only a portion of the em-
ployee’s benefits, the distribution must be in the form of
a QJSA (in the absence of a waiver with spousal consent).
If the employee dies before receiving the remaining
benefit, the plan must pay the remainder to the surviving
spouse as a QPSA (without a waiver and consent). Thus,
the surviving spouse will receive payments under both
the QJSA and the QPSA, but without any duplication of
benefits.164

L. Marriage and Divorce

If an employee divorces after a QJSA starts, the
employee’s spouse on the annuity starting date generally
remains entitled to the survivor benefit, even if the
spouse later remarries.'®> Similarly, a surviving spouse
receiving payments under a QPSA must continue to
receive the payments whether or not he or she remar-
ries.'®® If an employee divorces before the annuity start-
ing date, elections made by the employee and his former
spouse generally remain in effect until the employee
changes them or remarries.'¢”

Of course, a QDRO issued under divorce or legal
separation'®® may require specific allocations of benefits
to the employee’s spouse, former spouse, children, or
other dependents.’® Also, a QDRO may designate a
divorced spouse as the surviving spouse entitled to
receive the survivorship payments under a QJSA or
QPSA.'70 However, such a designation must be ex-

160Reg. section 1.401(a)-20, Q&A 15(a), (b)(1); section
417(c)(2).

16IReg. section 1.401(a)-20, Q&A 15(b)(2).

162Reg. section 1.401(a)-20, Q&A 12(b).

165Reg. section 1.401(a)-20, Q&A 12(a).

164Reg. section 1.401(a)-20, Q&A 9.

165Reg. section 1.401(a)-20, Q&A 25(b)(1), (3).

166Reg. section 1.401(a)-20, Q&A 25(b)(1).

167Reg. section 1.401(a)-20, Q&A 25(b) (3).

1%8The IRS provided sample QDRO language in Notice 97-11,
1997-1 C.B. 379, Doc 97-222, 96 TNT 253-11.

1%9Sections 401(a)(13)(b), 414(p); reg. section 1.401(a)-20,
Q&A 25(b)(3).

170Section 414(p)(5); reg. section 1.401(a)-13(g)(4).
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plicit,’”! and the QDRO may not designate nonspouse
beneficiaries, such as children, to receive the survivorship
payments.172

Except for QDROs, state law relating to qualified plan
benefits after a divorce or legal separation is generally
preempted by ERISA'7? and the Supreme Court’s deci-
sion in Boggs v. Boggs.'7* For example, in Egelhoff v.
Egelhoff,'”> the Supreme Court held that ERISA pre-
empted a state law that would have automatically denied
beneficiary status to a divorced spouse under a plan.17¢
However, there is a split among the federal circuits on the
question whether a divorcing spouse’s mere disclaimer
of a plan interest is valid if it is not part of a QDRO.17”

State courts that recognize the validity of spousal
disclaimers of plan interests have also generally held
premarital disclaimers enforceable. Those courts have
held that a premarital disclaimer denies the disclaiming
spouse any interest in the employee’s qualified plan if a
later divorce of the spouses occurs before the employee’s
annuity starting date.'”® Those courts nevertheless gen-
erally recognize that, as discussed above, a premarital
disclaimer does not constitute a valid consent to a waiver
of a QJSA or a QPSA if the disclaiming spouse and the
employee are still married on the annuity starting date or
at the employee’s death.'””

M. Assignment of Interest in a QJSA or QPSA
Qualified plan benefits (including QJSAs and QPSAs)
are generally exempt from forfeiture in bankruptcy pro-
ceedings.’® The bankruptcy exemption also generally
extends to an alternate payee (for example, a former

71Dorn v. Int’l Bhd of Elec. Workers, 211 E.3d 938 (5th Cir. 2000)
(QDRO allocated a portion of employee’s lifetime QJSA pay-
ments to former spouse, but failed to allocate to the former
spouse any portion of the postdeath QJSA payable to the actual
surviving spouse).

Y72Hamilton v. Wash. State Plumbing & Pipefitting Indus. Pen-
sion Plan, 433 E3d 1091 (9th Cir.), cert. denied, 127 Sup. Ct. 86
(2006).

73ERISA provides that it “shall supersede any and all State
laws insofar as they may now or hereafter relate to any
employee benefit plan.” 29 U.S.C. section 1144(a).

"*Boggs v. Boggs, 520 U.S. 833 (1997) (relying on general
preemption principles rather than ERISA’s statutory preemp-
tion).

Y75Egelhoff v. Egelhoff, 532 U.S. 141 (2001).

76But ¢f. LTR 9008079 (finding an “implied exception” to
ERISA to accommodate a state law denying plan benefits to a
beneficiary who murdered the participating employee).

Y77 Disclaimer effective: Estate of Altobelli v. IBM, 77 F.3d 78 (4th
Cir. 1996); Fox Valley & Vicinity Constr. Workers Pension Fund v.
Brown, 897 E.2d 275 (7th Cir. 1990) (en banc), cert. denied, 498 U.S.
820 (1990); Mohamed v. Kerr, 53 E3d 911 (8th Cir.), cert. denied, 516
U.S. 868 (1995). Disclaimer not effective: McGowan v. NJR Serv.
Corp., 423 E.3d 241 (3d Cir. 2005), cert. denied, 127 Sup. Ct. 1118
(2007); Metro. Life Ins. Co. v. Hanslip, 939 F.2d 904 (10th Cir. 1991);
McMillan v. Parrott, 913 E2d 310 (6th Cir. 1990).

178Stewart v. Stewart, 541 S.E.2d 209 (N.C. Ct. App. 2000);
Ryan v. Ryan, 659 N.E.2d 1088 (Ind. Ct. App. 1995); Edmonds v.
Edmonds, 710 N.Y.S.2d 765 (N.Y. Sup. Ct. 2000).

17°1d. See also text accompanying notes 113 through 115 supra.

80Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005, P.L. 109-8, section 224.
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spouse) under a QDRO.'8! Also, an employee or spouse
generally may not transfer or encumber his benefits
(including a QJSA or QPSA),'82 with the following excep-
tions:

1. Voluntary and revocable assignments totaling no
more than 10 percent of future benefits, but only if
the assignor is currently receiving benefits under
the plan and the assignments are not applied to
plan administrative costs.183

2. Nondiscriminatory plan loans that bear a reason-
able rate of interest and are adequately secured by
the employee’s benefits in the plan.!84

3. Plan payments to alternative payees under a
QDRO.18

4. Some judgments, orders, decrees, or settlements
involving acts of wrongdoing related to the plan.'8¢

5. A federal tax lien or levy.'s”

Under item 5 above, the IRS may collect a federal tax
levy against an employee from the employee’s QJSA
payments. However, the IRS may not collect the levy
from the spouse’s survivorship interest in the QJSA, since
the spouse’s survivorship interest is not the property of
the employee.’®® Presumably, this recognition of the
spouse’s property rights would prevent an employee
from making any kind of voluntary or involuntary as-
signment of his spouse’s survivorship interests in a QJSA
or QPSA.

Any QJSA or QPSA benefits actually transferred under
one of the above-listed exceptions (other than a spousal
QDRO transfer) will be taxable to the transferor, even if
the plan pays the benefits directly to the transferee.'s®
Payments to a spouse or former spouse under a QDRO
are taxable to the spouse. State community property laws
do not change this result.’

N. QJSAs for Unmarried Employees

The foregoing discussion of QJSAs and QPSAs deals
only with married employees. Strange as it may seem,
unmarried employees are also subject to the QJSA rules
(but not the QPSA rules).”? The QJSA for a single
employee is an annuity for the life of the employee that
the employee will automatically receive unless he or she

181111 re Ronald J. Nelson, 274 B.R. 789 (B.A.P. 8th Cir. 2003),
aff'd, 322 E3d 541 (8th Cir. 2003).
182Gection 401(a)(13); 29 U.S.C. section 1056(d)(1).
izSection 401(a)(13)(A); 29 U.S.C. section 1056(d)(2).
Id

185Gection 401(a)(13)(B); 29 U.S.C. section 1056(d)(3)(A).

185Gection 401(a)(13)(C); 29 U.S.C. section 1056(d)(4).

187Section 6321.

88 Trqvelers Ins. Co. v. Rattermann, 77 AET.R.2d 956, 96-1
U.S.T.C. para. 50,143 (S.D. Ohio 1996); Toledo Plumbers & Pipefit-
ters Ret. Plan & Trust v. United States, 71 A.FT.R.2d 4356, 91-2
U.S.T.C. para. 50,343 (N.D. Ohio 1991).

89Gallade v. Commissioner, 106 T.C. 355, Doc 96-15877, 96 TNT
105-9 (1996); Darby v. Commissioner, 97 T.C. 51 (1991).

199Section 402(e)(1)(A); Seidel v. Commissioner, T.C. Memo.
2005-67, Doc 2005-6688, 2005 TNT 62-10.

¥1Section 40(a)(11)(A)().
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elects another available form of benefit.’*> Unlike for
married employees, the QJSA for a single employee need
not be as valuable as other optional forms of benefit.!*?
The primary significance of a QJSA for a single employee
is that the plan may not unilaterally pay any other form
of benefit without the consent of the employee.?4

O. Values of QJSAs and Other Forms of Benefit

The preceding discussion, at various points, mentions
different constraints on the relative values of QJSAs and
other forms of benefit available under a plan. Those
constraints may be summarized as follows:

1. The present value of an employee’s QJSA must
equal or exceed the present value of a single life
annuity for the employee.'®5

2. For a married employee, the present value of the
employee’s QJSA must equal or exceed the present
value of any other available form of benefit.19¢

3. The present value of each optional form of
benefit must equal or exceed the present value of
the plan’s normal form of benefit.'*”

Those constraints are normally satisfied automatically
for a defined contribution plan, since the alternative
forms of benefit are generally of equal value. That is, the
plan generally funds each such alternative form of ben-
efit using the fixed balance of the employee’s separate
account.'”® The same is true for benefits paid after August
17, 2006, by a defined benefit plan that qualifies as a
statutory cash balance or hybrid plan.'”® However, the
interaction of the constraints is more complex for a
defined benefit plan that is not a statutory cash balance or
hybrid plan, and can best be understood by example.

Example 1. Assume a married employee retires in
2008 as a participant in a defined benefit plan that is not
a cash balance or hybrid plan. Assume the employee’s
alternative forms of benefit are a QJSA, a QOSA, a single
life annuity, or a lump sum payment, each with a present
value of $100,000. Assume that the plan has designated
the single life annuity as its normal form of benefit.

Then, it is apparent that the relative values of the
alternative forms of benefit satisfy the above constraints.
That is, the $100,000 value of the QJSA is equal to or
greater than the $100,000 value of each of the QOSA, the
single life annuity, and the lump sum payment (con-
straints 1 and 2). Further, the $100,000 value of each of the
QJSA, the QOSA, and the lump sum payment is equal to
or greater than the $100,000 value of the single life
annuity, the normal form of benefit (constraint 3).

Example 2. Assume the same facts as in Example 1,
except that the present values of the alternative forms of
benefit are $150,000 for the QJSA, $150,000 for the QOSA,
$125,000 for the lump sum, and $100,000 for the single life

192Reg. section 1.401(a)-20, Q&A 25(a).

193Reg. section 1.401(a)-20, Q&A 16.

Y4 ranklin v. Thornton, 983 F.2d 939 (9th Cir. 1993).
1955ee text accompanying notes 15 through 18 supra.
196See text accompanying note 17 supra.

197See text accompanying note 122 supra.

1%8Gection 411(a)(7)(A)(ii); reg. section1.417(e)-1(d)(7).
199See text accompanying notes 123 through 126 supra.
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annuity. That is, the plan has subsidized the QJSA (but
not “fully” subsidized it because of the lump sum
option2%).

The relative value constraints are still satisfied. The
$150,000 value of the QJSA is equal to or greater than the
$100,000 value of the single life annuity (constraint 1).
The $150,000 value of the QJSA is equal to or greater than
the $150,000 value of the QOSA, the $125,000 value of the
lump sum payment, and the $100,000 value of the single
life annuity (constraint 2). Further, the $150,000 value of
each of the QJSA and QOSA, and the $125,000 value of
the lump sum payment, are equal to or greater than the
$100,000 value of the single life annuity, the normal form
of benefit (constraint 3).

Example 3. Assume the same facts as in Example 2,
except the retiring employee is unmarried. In that event,
the employee’s QJSA is the single life annuity?"! worth
$100,000 and the QOSA is irrelevant. Then constraint 1 is
satisfied because the $100,000 value of the QJSA is equal
to or greater than the $100,000 value of a single life
annuity (in fact, they are the same annuity). Constraint 3
is satisfied because the $100,000 value of each of the QJSA
and the $125,000 value of the lump sum payment are
equal to or greater than the $100,000 value of the single
life annuity, the normal form of benefit. Although con-
straint 2 is not satisfied because the $100,000 value of the
QJSA is not equal to or greater than the $125,000 value of
the lump sum payment, constraint 2 does not apply to an
unmarried employee.?02

III. Distribution of a QJSA or QPSA Contract

If a qualified plan trust distributes a nontransferable
annuity contract (including a QJSA or QPSA) to an
employee or surviving spouse, the distributee normally
need not include any portion of the distribution in gross
income.203 However, if the distributed contract is trans-
ferable, the distributee must include its entire fair market
value in gross income without reduction for recovery of
investment. The distributee may avoid this harsh result
only if he or she converts the contract to a nontransfer-
able annuity within 60 days.?** The conversion will relate
back to the date of distribution of the contract.

An annuity contract is transferable if the owner can
transfer it to any person other than the issuer. Thus, the
contract is transferable if the owner can sell, assign, or

2005¢e text accompanying notes 136 and 137 supra.

2015ee note 192 supra.

202660 note 193 supra.

203Gection 401(g); reg. sections 1.401-9(b), 1.402(a)-1(a)(2). For
a more comprehensive discussion of annuities and insurance
contracts owned or distributed by qualified plan trusts, see
Blankenship, “Annuity and Life Insurance Contracts Purchased
by Trusts Under Qualified Retirement Plans,” Journal of Retire-
ment Planning, July-Aug. 2006, at 11.

204f a plan distributes a transferable annuity contract that
the distributee does not convert to a nontransferable annuity
contract within 60 days, the regulations provide that the “fair
market value of the contract is includible in the distributee’s
gross income” (that is, the FMV is not merely taken into account
under the annuity rules of section 72). Reg. section 1.402(a)-

1(@)(2).

TAX NOTES, November 19, 2007

TAX PRACTICE

pledge the owner’s interest in the contract to anyone
other than the issuer. However, it is not transferable
merely because the owner may designate a beneficiary to
receive distributions after the owner’s death.205

It is technically unclear whether a transferable QJSA or
QPSA may continue to qualify as a QJSA or QPSA after
distribution by the plan. The code provides that a trans-
ferable annuity contract distributed by a plan is no longer
treated as an annuity for purposes of sections 401
through 404 (covering qualified plans and tax-sheltered
annuities).2%6 However, it is section 417 (not sections 401
through 404) that defines a QJSA or a QPSA as an
“annuity” with some additional attributes (that do not
touch on transferability). It appears, however, that the
question is without great significance, since the avoid-
ance of unnecessary tax provides a powerful incentive for
the timely conversion of a transferable annuity to a
nontransferable annuity.

A. Status of a Distributed QJSA or QPSA

The distribution of a nontransferable annuity contract
(including a QJSA or QPSA) will continue to be tax free
only if the annuity contract continues to comply with the
tax law requirements imposed on the distributing plan.20”
Consequently, a later exchange of a distributed annuity
contract for another annuity contract will be taxable
unless the new contract also complies with those require-
ments.208

In GCM 39882 (May 27, 1992), an employee received a
nontransferable annuity contract tax free on the termina-
tion of his employer’s qualified plan. The annuity re-
flected the tax law requirements imposed on the qualified
plan (including the QJSA or QPSA requirements). Later,
the taxpayer sought to exchange the distributed annuity
for a new nontransferable annuity issued by another
insurer. The IRS concluded that, if the new nontransfer-
able annuity contained the same required provisions as
the old annuity, the proposed exchange of annuities
would be a mere substitution of issuers, would not
violate the nontransferable requirement, and would not
be taxable.

However, the general counsel memorandum also held
that the exchange would become taxable if the new
annuity contract did not reflect the same qualified plan
requirements (including QJSA or QPSA requirements) as
the old annuity contract. That is, the contract would no
longer be what the GCM called a “401 annuity contract.”
Thus, the annuity would lose the protection of the
nontaxable status granted by the regulations to distribu-
tions of 401 annuity contracts. Although section 1035
provides for some nontaxable exchanges of annuity con-
tracts, the IRS held that code section not applicable —

205Reg. section 1.401-9(b)(3).

206Gection 401(g).

207See, e.g., reg. sections 1.401(a)-20, Q&A 2, 1.401(a)(31)-1,
Q&A 17, 1.402(c)(2), Q&A 10, 31.3405(c)-1, Q&A 4; GCM 39882
(MaX 27,1992).

EGCM 39882 (May 27, 1992) (involving exchanges of dis-
tributed section 401(a) annuities); Rev. Rul. 90-24, 1990-1 C.B. 97
(involving an exchange of TSAs); LTR 9348051, 93 TNT 247-32
(involving an exchange of section 403(a) annuities).
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presumably because the section does not mandate the
continuation of required qualified plan provisions such
as the spousal annuity provisions.

B. Characteristics of a Distributed QJSA or QPSA

The regulations confirm the unique status of a 401
annuity contract (including a QJSA or QPSA), referring
somewhat awkwardly to such a contract as a “qualified
plan distributed annuity contract.” The regulations rec-
ognize that such a contract retains the tax characteristics
of a qualified plan. It does not matter that the plan that
originally distributed the contract has since termi-
nated.?” Nor does it matter that a designated Roth
account distributed the contract. In the latter event, the
contract must also retain designated Roth account char-
acteristics.210

The regulations specifically recognize that an em-
ployee or surviving spouse may roll over a distribution
received from the issuer of a 401 annuity contract to
another plan or IRA tax free — if the distribution
otherwise satisfies the definition of an eligible rollover
distribution.?’ The issuer of the 401 annuity contract
(including a QJSA or QPSA) must also provide the
employee with an election to make a trustee-to-trustee
rollover that is comparable to the election a qualified plan
must offer.2!2

A rollover of an eligible distribution from a 401
annuity contract to an IRA will have the effect of elimi-
nating spousal annuity requirements. However, a roll-
over of such a distribution to any other type of eligible
plan will eliminate spousal annuity requirements only if
the recipient plan is not itself required to comply with
those requirements.?'? In either event, however, the tax
law does not generally allow an issuer to make without
spousal consent an eligible rollover distribution from a
401 annuity contract that is a QJSA.2'4 If a spouse declines
to consent to the distribution from a QJSA, the em-
ployee’s only alternative is to exchange the QJSA for a
new QJSA in the manner suggested by the above discus-
sion of GCM 39882.

IV. Minimum Distribution Requirements
A qualified plan generally must begin making mini-
mum distributions to an employee or to his beneficiary as
of a specified date.?’> If a plan fails to make required
minimum distributions, the affected employee or benefi-

29Reg. sections 1.402(c)-2, Q&A 10, 1.417(e)-1(e). Plant shut-
down benefits that are retirement-type benefits and not ancil-
lary benefits are also subject to the spousal annuity
requirements. GCM 39869 (May 20, 1992).

21%Reg. section 1.402A-1, Q&A 14.

2lReg. section 1.402(c)-2, Q&A 10.

212Reg. section 1.401(a)(31)-1, Q&A 17.

23Reg. section 1.401(a)-20, Q&A 11; LTR 200453026.

2Gection 417(e)(1), (2); reg. section 1.417(e)-1(b)(2).

25Gection 401(a)(9). For a comprehensive explanation of
required minimum distribution rules, see Blankenship, “Maxi-
mizing Tax Deferral for Funds in Tax-Favored Retirement Plans
and IRAs,” 3 CCH Financial and Estate Planning Reporter para.
32,871 (2006), or Journal of Retirement Planning, Jan.-Feb. 2006, at
15.
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clary must ordinarily pay a penalty tax equal to 50
percent of the undistributed amount, in addition to any
regular tax.2!¢ The IRS may waive the penalty only when
failure to make the minimum distribution was due to
reasonable error that the employee or beneficiary is
taking reasonable steps to correct.?!”

A. Minimum Distributions for QJSAs and QPSAs

Minimum distribution requirements apply to QJSAs
and QPSAs. As with other annuities, a QJSA or QPSA will
ordinarily satisfy those requirements if the periodic pay-
ment interval does not exceed one year and the annuity
period and payment amount does not change (except in
limited circumstances).?'® Also, for a QPSA, a surviving
spouse must receive his first annuity payment before the
end of the first full calendar year following the employ-
ee’s death or, if later, the calendar year the employee
would have reached age 70%2.2 For a QJSA, an employee
must receive his first annuity payment on or before the
employee’s “required beginning date.”220

The required beginning date for a QJSA is normally
April 1 of the year following the calendar year the
employee reaches age 70%.22! However, if the employee
retires after age 70%2, the required beginning date is
generally April 1 of the year following the calendar year
of retirement.??> Nevertheless, the plan may by its terms
eliminate this retirement alternative altogether (reverting
to age 70% in all events).?2*> Also, the retirement alterna-
tive does not apply if the employee is directly or indi-
rectly a 5 percent owner of the employer.??* If a QJSA
starts before an employee’s normal required beginning
date, the tax law treats the annuity starting date as if it
were the required beginning date.??

B. Payments Guaranteed for a Fixed Term

A QJSA or QPSA may guarantee annuity payments for
a fixed term, even though both the employee and ben-
eficiary die before expiration of the fixed term.??¢ For a
QJSA, the term of the guaranteed payments generally
may not exceed a period determined from the Uniform

216Gection 4974(a).

217Section 4974(d).

28Gection 401(a)(9)(A)(ii); reg. section 1.401(a)(9)-6, Q&A
1(a); 1.401(a)(9)-5, Q&A 1(e).

29Gection 401(a)(9)(B)(iv); reg. section 1.401(a)(9)-6, Q&A
1(c)(1), 1.401(a)(9)-3, Q&A 3(b).

220Gection 401(a)(9)(A)(ii); reg. section 1.401(a)(9)-6, Q&A
1(c)(1).

2IGection 401(a)(9)(C)(Q)(1); reg. section 1.401(a)(9)-2, Q&A
2(a).
222Gection 401(a)(9)(C)(1)(ID).

223Reg. section 1.401(a)(9)-2, Q&A 2(e).

#4Gection 401(a)(9)(C)(ii), (iv). The definition of a 5 percent
owner is complex; it may be found at section 416(i)(1)(B).

225Reg. section 1.401(a)(9)-6, Q&A 10(a).

226T Rev. Rul. 81-9, 1981-1 C.B. 178 (Situation 8), the IRS
acknowledged that QJSAs could provide for guaranteed pay-
ments. At that time, the statutory definition of QJSAs was
substantially identical to their current statutory definition. Com-
pare section 401(a)(11) (1983) to section 417(b) (2007).
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Lifetime Table*?” based on the age attained by the em-
ployee in the calendar year that includes the annuity
starting date. However, if a QJSA starts earlier than the
normal required beginning date, the plan may determine
the maximum guaranteed period by adjusting the period
shown in the table for an individual age 70. That is, the
plan may increase the maximum period shown for an
individual age 70 by the difference between age 70 and
the age the employee attains in the calendar year that
includes the annuity starting date.??8

Example. Assume an employee is age 65 on her
birthday in the calendar year that includes the starting
date of a QJSA. Then, the plan may satisfy minimum
distribution rules by guaranteeing payments over a pe-
riod no longer than 32.4 years. The plan determines this
limitation by adding the 5-year difference between age 70
and age 65 (when the annuity actually begins) to the
27 4-year period in the Uniform Lifetime Table for an
individual age 70.

If an employee dies before the required beginning
date, a QPSA will satisfy minimum distribution require-
ments only if the guarantee period is no longer than the
life expectancy of the surviving spouse.??” The plan finds
the spouse’s life expectancy in the Single Life Table,?
based on the age attained by the spouse in the calendar
year containing the annuity starting date.?3!

C. Increasing Payments Generally Prohibited

Minimum distribution requirements are generally not
satisfied for a QJSA or QPSA if the amount of the periodic
payment increases during the term of the annuity —
except as follows:232

1. Exceptions to prohibited increases. The regulations do
permit the following types of increases:

a. An annual percentage increase not exceeding the
increase in a cost-of-living index issued by the U.S.
Bureau of Labor Statistics (including indices based
on population segments or geographic areas).?3

b. An annual percentage increase equal to the lesser
of a fixed percentage or the increase in a cost-of-
living index described in a above. (Any excess of
the cost-of-living increase over the fixed percentage
may be carried over and used to increase payments
in some later years.)?3*

c. Percentage increases determined at specified
times (or ages) by reference to cumulative increases
in a cost-of-living index described in items a or b
above.2%

#27Reg. sections 1.401(a)(9)-6, Q&A 3(a), 1.401(a)(9)-9, Q&A 2,
Uniform Lifetime Table.

228Reg. section 1.401(a)(9)-6, Q&A 10(b).

229Reg. section 1.401(a)(9)-6, Q&A 3(b).

20Reg. section 1.401(a)(9)-9, Q&A 1, Single Life Table.

1Reg. section 1.401(a)(9)-5, Q&A 5(b), 5(c)(2).

22Reg. section 1.401(a)(9)-6, Q&A 1(a).

23Reg. section 1.401(a)(9)-6, Q&A 14(a)(1), (b)(2).

Z4Reg. section 1.401(a)(9)-6, Q&A 14(a)(1), (b)(3).

2 Reg. section 1.401(a)(9)-6, Q&A 14(a)(2).
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d. Increased benefits resulting from a plan amend-
ment.236

2. Additional exceptions for purchased annuities. For
QJSAs or QPSAs purchased by a plan, the regulations
allow some additional types of payment increases. How-
ever, these increases are available only if total expected
payments under the annuity exceed the amount of ben-
efits used to purchase the annuity.?*” The plan or annu-
itant determines the expected payments by reference to
the single life table or joint and last survivor table, taking
into account any guaranteed payments.?3 If the preced-
ing condition is satisfied, the regulations allow the fol-
lowing additional types of increases for a purchased
annuity:

a. a flat percentage increase applied each year;?*

b. dividends due to annual actuarial gains paid in
the year following the year of the gains or as an
additional annuity amount over the remaining an-
nuity period;?*° and

c. an acceleration of payments that decreases the
total amount paid under the annuity.?*!

3. Additional exceptions for defined benefit plans. If a
QJSA or QPSA payable by a defined benefit plan is not
one described under the immediately preceding caption,
the regulations allow the following additional types of
payment increases:242

a. A flat percentage increase of less than 5 percent a
year.243

b. Dividend payments due to annual actuarial gains
from investment experience, computed by using an
assumed interest rate of at least 3 percent. However,
item a above must be inapplicable, and the plan
must pay the dividends in the year following the
year of the gains or as an additional annuity
amount over the remaining annuity period.?#

4. Changing the annuity payment period. The minimum
distribution regulations allow a change in the annuity
payment period in connection with any of the allowed
payment increases described above.?*5 However, any
changes to the annuity payment period should be con-
sistent with QJSA or QPSA requirements.

D. Requirements for Distributed Annuity Contracts

As discussed above, a qualified plan may purchase
and distribute a QJSA or QPSA contract. The mere
distribution of the contract will not itself satisfy any

P Reg. section 1.401(a)(9)-6, Q&A 14(a)(4).

7Reg. section 1.401(a)(9)-6, Q&A 14(c), (e)(1).

P8Reg. section 1.401(a)(9)-6, Q&A 14(e)(3), 1.401(a)(9)-9,
Q&A 1, Single Life Table, Q&A 3, Joint and Last Survivor Table.

239Reg. section 1.401(a)(9)-6, Q&A 14(c)(1).

240Reg. section 1.401(a)(9)-6, Q&A 14(c)(3).

2*1Reg. section 1.401(a)(9)-6, Q&A 14(c)(4), (e)(4).

242Reg. section 1.401(a)(9)-6, Q&A 14(d).

*3Reg. section 1.401(a)(9)-6, Q&A 14(d)(1).

244Reg. section 1.401(a)(9)-6, Q&A 14(d)(3).

*°Reg. section 1.401(a)(9)-6, Q&A 13(a).
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minimum distribution requirements.?*¢ Rather, distribu-
tions under the contract must satisfy those require-
ments.?*” However, if the issuer stops payments because
it is in delinquency proceedings, the tax law suspends
minimum distribution requirements. The employee
treats the unpaid annuity amounts as unvested.?*® When
the unpaid amounts become available, the issuer must
pay them either before the end of the following calendar
year or as an additional annuity beginning with the first
payment interval ending in the following calendar
year.24?

E. Distribution Requirements for Rollovers

With spousal consent, an employee may roll over the
benefit represented by a QJSA to another qualified plan,
tax-sheltered annuities (TSAs), or IRA. A surviving
spouse may similarly roll over the benefit represented by
a QJSA or QPSA. In either event, the funds rolled over
become subject to the minimum distribution require-
ments applicable to the recipient plan or IRA.2% Thus, for
example, an employee may be able to delay the com-
mencement of distributions by rolling over amounts from
a plan in which age 70% triggers minimum distributions
to a plan in which minimum distributions are triggered
by reaching the later of age 70%2 or retirement.?!

It does not matter that minimum distributions have
already begun in the distributing plan but are not yet
required to begin in the recipient plan or IRA. The IRS
views the distributing plan and the recipient plan (or
IRA) as entirely separate for this purpose.?>> As a corol-
lary, then, the different forms of distribution under the
recipient plan or IRA should also be available with
respect to the rolled-over amounts.?>® Thus, an employee
or surviving spouse rolling over plan amounts should,
with any required consent, be able to take distributions in
the form of nonannuity payments that satisfy minimum
distribution requirements (rather than as a QJSA or
QPSA).

V. Spousal Annuity Requirements for TSAs

TSAs, governed by section 403(b), may be established
by tax-exempt educational, charitable, scientific, literary,
sports, or religious organizations; public school systems;
or the Uniformed Services University of the Health
Sciences. The code authorizes three distinct types of
TSAs: purchased retirement annuities,>* custodial ac-
counts investing only in regulated mutual funds,?>> and

245Reg. section 1.401(a)(9)-8, Q&A 10.

27Reg. section 1.417(e)-1(e).

245Reg. section 1.401(a)(9)-8, Q&A 8.

29Reg. section 1.401(a)(9)-8, Q&A 8, 1.401(a)(9)-6, Q&A 6,
1.401(a)(9)-5, Q&A 8.

250Rev. Rul. 2004-12, 2004-1 C.B. 478, Doc 2004-1810, 2004
TNT 20-17.

21LTR 200453026.

252Id.

#3Rev. Rul. 2004-12, note 250 supra.

254Gection 403(b)(1).

25Gection 403(b)(7).
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“retirement income accounts,” available only to churches
and related organizations.?5

A. Identifying TSAs Subject to Requirements

Although failure to comply with spousal annuity
requirements will not disqualify a TSA for tax purposes,
the Labor Code nevertheless generally imposes the re-
quirements on TSAs.?%” Failure of an employer to comply
with those requirements may trigger substantial enforce-
ment action and monetary penalties.?® Strangely
enough, though, it is still the tax regulations applicable to
spousal annuities of qualified plans that govern spousal
annuities provided by TSAs under the Labor Code.?>

In any event, the spousal annuity requirements nor-
mally will not apply to a TSA established by a church, a
tax-exempt association of churches, or a public school.20
Nor do the requirements generally apply to some other
TSAs in which the employer is only minimally in-
volved.?¢! Such a minimal-involvement plan is one that
satisfies all the following conditions:

1. Employee participation in the plan is volun-
tary.262

2. The only involvement of the employer is to:

a. allow sellers of annuity contracts or custo-
dial accounts to present their products to
employees;

b. request information regarding the products
and their sellers;

c. summarize information for employees;

d. collect, record, and submit amounts under
salary reduction agreements;

e. hold group annuity contracts of employees
in the employer’s name; and

f. limit products and sellers to those provid-
ing employees with a reasonable choice.263

3. All rights in the annuity contract or custodial
account are enforceable only by employees, benefi-
ciaries, and their representatives.264

4. The employer is entitled to compensation or
reimbursement only for reasonable expenses in-
curred in administering a salary reduction agree-
ment.265

256Gection 403(b)(9).

7T.D. 9340, Doc 2007-17141, 2007 TNT 142-4 (July 23, 2007).
See <genemlly 29 U.S.C. section 1055(a)-(1).

25829 U.S.C. section 1132.

2Reg. section 1.401(a)-20, Q&A 3(d).

26029~ US.C. sections 1002(32), 1002(33), 1003(b)(1),
1003(b)(2). However, churches may irrevocably elect spousal
annuity coverage (and some other requirements normally not
applicable). 29 U.S.C. section 1003(b)(2); section 410(d); reg.
section 1.410(d)-1(a).

26129 C.ER. section 2510.3-2(f).

26229 C.ER. section 2510.3-2(f)(1).

26329 C.ER. section 2510.3-2(f)(3).

26429 C.ER. section 2510.3-2(f)(2).

26529 C.ER. section 2510.3-2(f)(4).
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B. Exchanges and Rollovers of TSAs

Similar to the exchange of 401 annuity contracts
(discussed above), the exchange of a TSA for a new TSA
will not be taxable if the new TSA continues to be subject
to the same distribution restrictions (for example, spousal
annuity requirements) as the old TSA. The tax law treats
the exchange as a mere substitution of annuity issuers.26¢
Similarly, the treatment of spousal benefits after a rollover
from a TSA is the same as the treatment of spousal
benefits after a rollover from a 401 contract (as discussed
above).267

C. Minimum Distribution Requirements

Minimum distribution requirements for QJSAs or
QPSAs that are TSAs are essentially the same as the
requirements discussed above for qualified plans. How-
ever, the required beginning date for those annuities is
always April 1 of the year following the calendar year the
employee reaches age 70% or, if later, the calendar year
the employee retires from employment with the sponsor-
ing employer.268

Strictly speaking, minimum distribution requirements
do not apply to the balance in a TSA at December 31,
1986.2° Nevertheless, the undistributed portion of this
balance is subject to the rule that beneficiary benefits be
merely “incidental” to retirement benefits.?”0 This inci-
dental benefit rule is vague and ill-defined and thus
difficult to apply. However, an employee may avoid the
issue altogether simply by applying the current mini-
mum distribution requirements to a TSA’s entire account
balance (that is, to both the pre-1987 and post-1986
balances).2”!

VI. Tax Planning for QJSAs and QPSAs

Tax planning for a QJSA or QPSA mainly revolves
around changes in the timing and form of benefit pay-
ments. However, such planning may not always be
feasible or desirable. For example, regular payments
from a QJSA or QPSA may be an economic necessity for
a retired employee or surviving spouse. In other cases, an
employee or surviving spouse may need or desire a lump
sum payment for personal reasons, even if it results in a

Z6°Rev. Rul. 90-24, 1990-1 C.B. 97.

267Reg. section 1.401(a)-20, Q&A 11, Q&A 3(d). See text
accompanying notes 213 and 214 supra.

268Gection 401(a)(9)(C)(i)(I); reg. section 1.403(b)-3, Q&A
1(c)(1).

29Reg. section 1.403(b)-3, Q&A 2(a). The issuer or custodian
of the TSA must keep adequate records of the pre-1987 balance,
exclusive of earnings on the balance, but reduced by distribu-
tions from the balance. Reg. section 1.403(b)-3, Q&A 2(b).
Distributions are considered to be made first from the post-1986
balance to the extent of the minimum distribution requirements
applicable to the post-1986 balance, then from the pre-1987
balance. Reg. section 1.403(b)-3, Q&A 2(c). The pre-1987 balance
may retain its character in a trustee-to-trustee transfer to an-
other TSA. However, a rollover of all or part of the pre-1987
balance will convert the rollover amount to a post-1986 balance.
Re%. section 1.403(b)-3, Q&A 2(d).

"OReg. section 1.401-1(b)(1)(i).
*71Reg. section 1.403(b)-3, Q&A 3.
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higher tax liability. Nevertheless, in many cases, tax
planning will be both desirable and feasible.?”2

A. Tax Deferral for Employees

If tax deferral is one of the primary objectives of a
retiring or separated employee, much will depend on the
elections and options offered by his plan. For example, if
a plan permits, an employee may be able to defer the start
of QJSA payments until minimum distributions must
begin, which is normally April 1 of the calendar year
following the later of age 70%2 or retirement.?”®> Spousal
consent is not required for such a deferral, as long as the
employee does not also attempt to waive the QJSA.

Alternatively, the employee may be able to achieve tax
deferral (with spousal consent) by rolling over the entire
retirement benefit tax free to another qualified plan or
TSA. 274 Although a retiring employee generally would
have little opportunity to make such a rollover, the
rollover may be feasible and desirable if the employee is
merely changing employers. Although the recipient plan
may also require payment of a QJSA or a QPSA absent
spousal consent,?”> the plan may nevertheless allow the
employee to defer the commencement of distributions
and thus taxation until well after age 70%, if the em-
ployee continues to work beyond that age.?7

Conversely, the employee may prefer the greater per-
sonal control afforded by a tax-free rollover to an IRA.
Unlike a rollover to a qualified plan or TSA, a rollover to
an IRA will generally allow an employee to choose the
trustee or custodian of the IRA, control investment
decisions, and control the timing and amounts of distri-
butions. Thus, the employee will have the power to defer
IRA distributions (and the tax thereon) until April 1 of the
calendar year following the year the employee reaches
age 70%.277 Although the rollover to the IRA requires
spousal consent, the spousal annuity and consent re-
quirements will not thereafter apply to the IRA.278

A transfer of the plan funds to a Roth IRA is taxable.
However, income earned by the Roth IRA accumulates
tax free thereafter, and qualifying distributions from the
Roth IRA are not taxable.?”” Whether paying the tax on a
transfer of funds to a Roth IRA makes sense depends in
part on anticipated changes in the employee’s marginal

?2For a broader discussion of tax deferral opportunities, see
Blankenship, “Maximizing Tax Deferral for Funds in Tax-
Favored Retirement Plans and IRAs,” note 215 supra.

2735ee text accompanying notes 24 through 36 supra.

?7"The employee may or may not be able to roll over his
investment in the distributing plan. See Blankenship, “Retire-
ment Plans and IRAs: Rollovers of Taxpayer Investment,”
Journal of Retirement Planning, May-June 2006, at 29.

*>Reg. section 1.401(a)-20, Q&A 11.

276Rev. Rul. 2004-12, note 250 supra; LTR 200453026. See text
accompanying notes 221 through 225 supra.

#77Sections 402(c), 401(a)(9)(A), 401(a)(9)(C)(i)(); reg. sec-
tions 1.401(a)(9)-8, Q&A 4, 1.401(a)(9)-2, Q&A 2(a), 1.408-8, Q&A
3

*78Rev. Rul. 2004-12, note 250 supra.
#79Gection 408A(d). In the past, taxpayers, to transfer funds in
a qualified plan to a Roth IRA, have had to roll over the funds
to a regular IRA and then convert the regular IRA to a Roth IRA.
However, after 2007, a taxpayer may directly transfer funds in a
(Footnote continued on next page.)
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tax rates and the rate of return on investments made by
the Roth IRA.280 Perhaps most importantly, however, a
Roth IRA is not required to begin minimum distributions
until after the death of the employee, thereby allowing
income to accumulate tax free during the employee’s
lifetime.?8! Again, the rollover to the Roth IRA requires
spousal consent, but the spousal annuity and consent
requirement will not thereafter apply.22

B. Tax Deferral for Surviving Spouses

Tax deferral planning for a surviving spouse will
differ depending on whether the spouse is entitled to a
QJSA or QPSA. If the deceased employee had begun
receiving QJSA payments, the plan must continue QJSA
payments to the surviving spouse.?8®> However, a spouse
may be able to defer the start of QPSA payments (if the
plan permits) until the date minimum distributions must
begin.?8* That date is generally the last day of the later of
the calendar year following the employee’s death or the
calendar year the employee would have reached age
70%4.285

Otherwise, a spouse entitled to QPSA or QJSA pay-
ments may be able to achieve tax deferral by cashing out
the annuities and rolling over the entire proceeds tax free
to another qualified plan, TSA, IRA, or Roth IRA.28¢ If the
surviving spouse is employed, a rollover to another
qualified plan or TSA may be the most feasible and
desirable alternative. Such a rollover might extend the
period of tax deferral by allowing the spouse to defer
distributions until April 1 of the year after the spouse
reaches age 70%, or April 1 of the year after the spouse’s
retirement, if later.28”

Nevertheless, the surviving spouse might not have
access to an appropriate qualified plan or may prefer the
personal control allowed by an IRA. In that case, the
spouse may roll over the cash-out proceeds to his own
IRA and defer minimum distributions until April 1 of the
year following the calendar year the spouse reaches age
70%2.288 That will provide a potentially longer tax deferral
than under the original qualified plan if the surviving
spouse is under age 70%2 and will reach age 70% later than
would the deceased employee.

Finally, the surviving spouse could choose to transfer
the cash-out proceeds to a Roth IRA owned by the

qualified plan to a Roth IRA without using a regular IRA as an
intermediary. Pension Protection Act of 2006, section 824(a), (b),

).

2805¢e Blankenship, “Conversions of IRAs to Roth IRAs and
Roth Recharacterizations,” Journal of Retirement Planning, Nov.-
Dec. 2005, at 11.

281G5ection 408A(c)(5).

Z82Rev. Rul. 2004-12, note 250 supra.

3Gection 417(b)(1); reg. section 1.417(e)-1(b)(1), (c).

Z4Gee text accompanying notes 73 through 75 supra.

#5Gection 401(a)(9)(B)(iv); reg. section 1.401(a)(9)-6, Q&A
1(c)(1), 1.401(a)(9)-3, Q&A 3(b).

26Gections 417(e) and 402(c). See note 274 supra.

Z87Rev. Rul. 2004-12, note 250 supra; LTR 200453026. See text
accompanying notes 24 through 36 supra.

Z8Gections 402(c), 401(a)(9)(A), 401(a)(9)(C)(Q)(I); reg. sec-
tions 1.401(a)(9)-8, Q&A 4, 1.401(a)(9)-2, Q&A 2(a), 1.408-8, Q&A
3.
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spouse. Although, as noted above, a transfer of plan
funds to a Roth IRA is taxable, income earned by the Roth
IRA thereafter accumulates tax free and qualifying dis-
tributions from the Roth IRA are not taxable.?® Again,
whether paying the tax on a transfer of funds to a Roth
IRA makes sense depends in part on anticipated changes
in the surviving spouse’s marginal tax rates and the rate
of return on investments made by the Roth IRA.2%
Perhaps most importantly, however, a Roth IRA is not
required to begin minimum distributions until after the
death of the spouse, thereby allowing income to accumu-
late tax free during the spouse’s lifetime.?*!

(When and after minimum distributions are required to
begin, the distributions themselves may assume different per-
mitted payment forms with different ongoing tax deferral
consequences (for example, a lump sum payment vs. a life
annuity). However, a comparison of the ongoing tax deferrals
associated with these different forms of payment is beyond the
scope of this article.2?)

C. Planning With the QOSA

With the introduction of QOSAs in 2008, employees
and their spouses gain some flexibility in choosing a joint
and survivor annuity. A QOSA will allow an employee
and spouse to vary the division of a plan benefit between
them without changing the overall value of the benefit.
On one hand, a QJSA provides that a surviving spouse’s
annuity payment is fixed at a given percentage of the
employee’s annuity payment. On the other hand, a
QOSA allows the employee and spouse to either raise the
percentage to 75 percent or reduce the percentage to 50
percent, depending on the level of the original percent-
age. Of course, the choice of percentage may depend
more on nontax considerations and wishes than on tax
considerations. Nevertheless, raising the spouse’s per-
centage to 75 percent from some lesser percentage
(thereby decreasing the amount of the employee’s pay-
ments) clearly enhances tax deferral >

D. Dealing With Refusal to Consent

An employee’s spouse might unreasonably refuse to
consent to waivers of a QJSA and QPSA provided by a
profit-sharing or stock bonus plan, even though the
annuities are otherwise incompatible with a comprehen-
sive family financial plan. If so, the employee may be able
to avoid the spousal consent requirements by making his
spouse the beneficiary of any funds held by the plan at
the employee’s death. Then, during the employee’s life-
time, he or she may freely exercise any of the plan’s
payment options other than life annuity options. Thus,
the employee may be able to withdraw all the benefits in
the form of an annuity for a term of years, a lump sum,
or other non-life-annuity distribution. Also, the employee
might be able to roll over the lump sum or other

2895ee note 279 supra.

2%0Gee Blankenship, note 280 supra.

291Gections 408A(c)(5).

292Gee, however, Blankenship, note 215 supra.

2%3See text accompanying notes 127 through 134 supra.
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nonannuity distributions tax free to an IRA that would be
free of spousal consent requirements.?*

E. Marriage or Divorce Planning

As previously discussed, an antenuptial consent to a
waiver of a QJSA or QPSA is unlikely to survive judicial
review. Further, a promise in an antenuptial agreement to
sign a consent after marriage would likely be unenforce-
able due to ERISA’s policy concerns and its general
preemption of state law. However, given the honeymoon
effect, the best time to obtain consent to waivers might
well be as soon after the wedding as possible, if that
should coincide with the allowable waiver period. If the
effort to obtain consent is likely to meet resistance, it still
might be possible to obtain consent during the marriage
by renegotiating some other provision of the antenuptial
agreement.??>

As soon as possible after a divorce or separation, an
employee should make desired changes to the benefi-
ciary designations in his qualified plans. It is highly risky
to rely merely on spousal disclaimers of plan interests in
divorce settlements or premarital agreements. Of course,
most desirably, the employee and divorcing spouse
should spell out everything in a QDRO.

Unfortunately, however, a QDRO will not solve all
problems. For example, a provision in a QDRO will not
allow divorcing spouses to designate their children as the
beneficiaries of survivorship benefits under a QJSA or
QPSA over the survivorship rights of the employee’s
future spouse. Perhaps the best they can do is to desig-
nate the divorcing spouse as the beneficiary under the
QDRO in the expectation their children will thereby
benefit. The alternative is to attempt to obtain a future
spouse’s consent to make the children the beneficiaries.?%

As noted above, it is highly unlikely that a disclaimer
in an antenuptial agreement could ever constitute con-
sent to a waiver of a QJSA or a QPSA. Also, a later
divorce after payments under a QJSA have started will
not affect the spouse’s survivorship rights under the
QJSA. However, a premarital disclaimer may be effective
if the spouses should divorce before the employee’s
annuity starting date. In divorce actions, many state
courts look with favor on the enforcement of spousal
disclaimers of plan interests, even premarital disclaimers.
Thus, it may be easy to convince those courts to enforce
a premarital disclaimer (before a QJSA’s starting date) by
refusing to issue a QDRO for the benefit of the disclaim-
ing spouse.?”

E. Planning for the QPSA

If a defined benefit plan provides for forfeiture of
funds when a surviving spouse dies before QPSA pay-
ments commence, it is of course generally advisable to
start the annuity payments as soon as possible. Starting
the payments may be even more urgent for a surviving
spouse in poor health if the annuity provides for guar-
anteed payments. In any event, however, a surviving

294G5ee text accompanying notes 144 through 156 supra.
2%Gee text accompanying notes 113 through 115 supra.
2965ee text accompanying notes 165 through 172 supra.
297See text accompanying notes 178 and 179 supra.
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spouse in poor health should explore a potential cash out
of the benefit in the plan in lieu of accepting QPSA
payments, regardless of the nature of the plan.?%

G. Planning for Distributed QJSAs or QPSAs

If a qualified plan distributes a transferable QJSA or
QPSA contract, the employee or surviving spouse must
convert the contract to a nontransferable contract within
60 days to avoid paying tax on the entire value of the
contract. Further, the value of even a nontransferable
contract will become taxable if the contract ceases to
comply with the tax law requirements imposed on the
distributing plan. However, an employee or surviving
spouse may roll over an eligible distribution tax free to an
IRA or another qualified plan. A rollover to an IRA of a
cashed-out QJSA will have the effect of eliminating
spousal annuity requirements. However, if a spouse
refuses to consent to a cash out of the QJSA, the employee
might be limited to an exchange of the QJSA for a new
QJSA in the manner suggested by GCM 39882 (discussed
above).2?

VII. Conclusion

Spousal annuity requirements serve the valuable func-
tion of protecting spousal interests. Although those re-
quirements make tax planning more difficult and
complex, substantial tax deferral planning is available
and the many pitfalls are usually avoidable. There is little
doubt, however, that cooperative spouses make planning
much easier.

Appendix:
Brief Definitions of Some Common Terms

Cash balance plan. A defined benefit plan that bases
an employee’s normal retirement benefit on a hypotheti-
cal account that accumulates hypothetical contributions
based on service and hypothetical interest accruals.

Defined benefit plan. A qualified plan that is not a
defined contribution plan. Defined benefit plans gener-
ally guarantee participants fixed benefits at retirement
determined without regard to contributions to the plan.

Defined contribution plan. A qualified plan that
provides for individual employee accounts and for em-
ployee benefits based solely on contributions to the
accounts, income, expenses, gains and losses allocable to
the accounts, and allocable forfeitures of accounts of
other employees (when applicable). Defined contribution
plans include profit-sharing plans, stock bonus plans,
and money purchase pension plans.

ESOP. An employee stock ownership plan. An ESOP
is a defined contribution plan designed to invest in stock
of the employer. It must satisfy specific statutory require-
ments.

Money purchase pension plan. A defined contribu-
tion plan that provides for a set level of required em-
ployer contributions, generally as a specified percentage
of participants” compensation, and for the distribution of
benefits in the form of an annuity.

2985ee text accompanying note 68 supra.
2%9See text accompanying notes 203 through 214 supra.
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Profit-sharing plan. A defined contribution plan un-
der which the annual contributions by the employer are
generally within the employer’s sole discretion (whether
or not the employer has profits or is a nonprofit organi-
zation).

ODRO. A qualified domestic relations order. A QDRO
is generally a judgment, decree, or order of a state court
normally issued in connection with divorce or legal
separation that satisfies specific statutory requirements.
A QDRO establishes or recognizes the right of a spouse,
former spouse, child, or other dependent to receive
specified benefits from a qualified plan.

Qualified church plan. A qualified plan established
by a church, or by a convention or association of
churches.

Qualified government plan. A qualified plan estab-
lished by a federal, state, or local government, or by any
of their subdivisions, agencies, or instrumentalities.

Qualified plan. An employer retirement plan that
satisfies the requirements of section 401(a) or section
403(a).

Stock bonus plan. A profit-sharing plan in which
benefits are distributable in stock of the employer spon-
soring the plan.

TSA. A tax-sheltered annuity or other arrangement
that satisfies the requirements of section 403(b).

Tax Notes welcomes submissions of commentary and
analysis pieces on federal tax matters that may be of
interest to the nation’s tax policymakers, academics,
and practitioners. To be considered for publication,
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