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axpayers are generally eligible to

make regular annual contribu-
tions to their IRAs that are limited to
fixed dollar amounts established by
statute.' The contributions are further
limited to the amount of the taxpayer’s
taxable compensation.” Contributions
to IRAs in excess of those limits
(excess contributions) are generally
subject to a 6% excise tax.’

The 6% excise tax may also apply to a
failed rollover to a traditional IRA from
another traditional IRA or from a quali-
fied retirement plan.* The failed rollover
is treated as an ordinary distribution
from the plan or traditional IRA, fol-
lowed by a separate regular contribution
to a traditional IRA. The distribution
part is taxable to the extent of the earn-
ings portion of the distribution.” The
earnings portion may also be subject to
the 10% additional tax on early distribu-
tions, unless an exception applies.® The
contribution part of the failed rollover
becomes subject to the 6% excise tax to
the extent it exceeds the limitation on
regular contributions (i.e., to the extent
it is an excess contribution).”

A failed Roth conversion from a
qualified plan or traditional IRA is simi-
larly treated. The distribution part of the
failed Roth conversion is an ordinary
distribution and is taxable to the same
extent it would have been if the Roth
conversion had not failed.® However,

unlike a valid Roth conversion, the
earnings portion of the distribution may
also be subject to the early-distribution
penalty, unless an exception applies.” The
contribution part of the failed rollover

is subject to the 6% excise tax to the
extent it exceeds the statutory limita-
tions on regular contributions to Roth
IRAs (i.e., to the extent it is an excess
contribution).®

The most common type of failed
rollover is an attempt to roll over a
distribution that is not eligible for roll-
over."! This includes, for example, an
attempt to roll over a required minimum
distribution (RMD)."? Similarly, failure
to complete an indirect rollover to an
IRA within the required 60-day period
is a failed rollover if the taxpayer is un-
able to self-certify that there is a permis-
sible reason for the delay™ and is unable
to obtain an IRS waiver of the delay.™*
For some other types of failed rollovers,
see Examples 13 through 18.

The 6% excise tax on an excess
contribution will continue to apply year
after year until mitigated by using the
methods described in the remainder of
this article. These methods of mitigation
are largely the same whether an excess
contribution arises from an excessive
regular contribution or a failed rollover
or whether the excess contribution
involves a traditional IRA or a Roth
IRA." For that reason, please remember
that the term “IRAs” as used in this arti-
cle includes traditional IRAs (including

SEPs), Roth IRAs, and SIMPLE IRAs,
unless the context clearly indicates
otherwise.

Eliminating excess
contributions by making
corrective distributions
The 6% excise tax on an excess con-
tribution may be avoided by making a
“corrective distribution,” provided no
deduction has been allowed for the
contribution. An IRA makes a corrective
distribution by timely distributing the
amount of the excess contribution, to-
gether with any accumulated net income
attributable to the excess contribution.

A corrective distribution is timely if it
is made by the extended due date of the
taxpayer’s tax return for the tax year of
the contribution.’” That date is normally
Oct. 15 of the calendar year following
the year the taxpayer made the contribu-
tion (even if the taxpayer did not need
or obtain an extension of time to file his
or her return). However, if the taxpayer
did not file a timely return for the year
of the contribution, the taxpayer must
complete the corrective distribution by
April 15 of the year following the year of
the contribution.®

If the conditions for a corrective
distribution are met, the original con-
tribution is treated as if it had not been
made.'® However, the distribution of
income earned by the IRA on the excess
contribution is taxable in the year of
the contribution and is subject to the

. Sec. 219(b)(1)(A). They are also inflation-adjusted under Sec. 219(b)(5)(C)()).

The deductible amount for 2019 and 2020 is $6,000; $7,000 for taxpayers
50 or older who are eligible for a catch-up contribution (Notice 2018-83 and
Notice 2019-59).

. Sec. 219(b)(1)(B).
. Sec. 4973. Note, though, that the excise tax may be no more than 6% of

the value of the IRA at the close of the tax year in which the taxpayer made
the excess contribution (Sec. 4973(a)).

. For purposes of this article, references to qualified plans include Sec. 403(b)

plans (tax-sheltered annuities (TSAs)) and Sec. 457(e)(1)(A) eligible state and
local government plans.

. Regs. Secs. 1.408-1(c) and 1.408A-4, Q&As 3(b) and 6(c); IRS Letter Rul-

ings 9633041 and 201313025.

. Sec. 72(t); IRS Letter Rulings 9633041 and 201313025.
. Sec. 4973(b)(1); IRS Letter Rulings 9633041 and 201313025.
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Sec. 4973(f)(1).

Sec. 402(c)(4); Regs. Sec. 1.402(c)-2, QA 4.
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Rev. Proc. 2016-47. Blankenship, “The 60-Day Rollover Rule: Self-Certifying
Waiver Eligibility,” 49 The Tax Adviser 38 (January 2018), available at
tinyurl.com/vgnp7eg.

Secs. 402(c)(3)(B) and 403(d)(3)(); Rev. Proc. 2003-16.

Secs. 4973(b) and (f); Secs. 408(d)(4) and 219(f)(6).

Regs. Sec. 1.408A-8, Q&A 1(a).

Sec. 408(d)(4).

Sec. 408(d)(4)(A); Regs. Secs. 1.408-4(c)(2)(i) and 301.9100-2(b).
Sec. 4973(b) (flush language); Sec. 4973(f) (flush language).
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early-distribution penalty, unless an ex-
ception applies.”® Determination of the
income earned by an IRA on an excess
contribution is simple if the excess con-
tribution is the only contribution ever
made to the IRA and the IRA did not
make any distributions. In that case, the
income earned is equal to all the earn-
ings in the IRA. Thus, a taxpayer mak-
ing a corrective distribution may simply
distribute the entire balance (including
the income earned).*

Otherwise, the taxpayer must distrib-
ute a pro rata portion of the income (or
loss) earned by the IRA from the date
of the original excess contribution to the
date of the corrective distribution. The
taxpayer computes the allocated income
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(or loss) by multiplying the amount of
the excess contribution by a fraction.
The numerator of the fraction is the ad-
justed balance of the IRA immediately
before the corrective distribution (the
“adjusted closing balance”) minus the
adjusted balance immediately before the
excess contribution (the “adjusted open-
ing balance”). The denominator is the
adjusted opening balance.??

The adjusted opening balance in-
cludes the excess contribution. It also in-
cludes other contributions and incoming
recharacterizations during the computa-
tion period. The adjusted closing balance
includes distributions, transfers out, and
outgoing recharacterizations during the
computation period.”®

Computation of allocable income in Example 1

IRA value before the contribution
Amount of the contribution
Adjusted opening balance (AOB)
Adjusted closing balance (ACB)
Less the AOB

The income or balance change (ACB — AOB) c

Income as a percentage of the AOB

Income allocable to the corrective distribution

$150,000

a $250,000

b $400,000
$420,000

$400,000

$ 20,000

d=c+b 5%

dx 80,000 $ 4,000

Example 1: On Feb. 28, 2019, a
single, 54-year-old taxpayer made a
$250,000 contribution to her tradi-
tional IRA, consisting of a $7,000
deductible regular contribution, a
nontaxable rollover contribution of
$163,000, and an excess contribution
of $80,000. The value of the tradi-
tional IRA immediately before the
contribution was $150,000. Thus,
the IRA was valued at $400,000
immediately after the excess con-
tribution. On April 1, 2020, when
the IRA was worth $420,000, the
trustee made a corrective distribution
to the taxpayer of the $80,000 excess
contribution plus $4,000 of allocable
net income. The trustee computed
the allocable income as shown in the
chart “Computation of Allocable
Income in Example 1.”

The distributed IRA income of
$4,000 is subject to income tax for 2019
and is subject to the additional 10%
tax on premature distributions if no
exception applies. At an assumed 30%
marginal income tax rate, with an early-
distribution penalty of 10%, the total tax
and penalty on the distributed income
is $1,600. If the taxpayer had failed to
make a corrective distribution before the
deadline, she would have instead been

20. Sec. 408(d)(4); Regs. Sec. 1.408A-6, Q&A 1(d); Notice 87-16, Q8A C2.

21. Regs. Sec. 1.408-11(a)(2).

EXECUTIVE SUMMARY

e Contributions to IRAs are re-
stricted to limits set by statute
and subject to inflation adjust-
ments. Currently, the annual limit
is $6,000 with a catch-up contri-
bution of $1,000 for individuals 50
and older.

e Excess contributions to an IRA
are subject to a 6% excise tax,
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22. Regs. Sec. 1.408-11(a)(1).

23. Regs. Sec. 1.408-11(b).

which applies to the excess
contributions each year until they
are removed or eliminated from
the account. In addition to regular
contributions, failed rollover and
failed conversion contributions
can result in excess contributions
to an IRA.

e There are several ways a tax-
payer can correct for excess
contributions and avoid the

excise tax entirely or for future
years. Methods to correct
excess contributions include a
corrective distribution, a dollar-
limited distribution, an ordinary
distribution, absorption, and
recharacterization.

¢ The different methods of cure and

fact patterns involved are illus-
trated in several examples.
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liable for a 2019 excise tax of $4,800 (6%
of the $80,000 excess contribution) and
would have remained potentially liable
for the excise tax in future years.
Although a taxpayer who fails to
make a timely corrective distribution
generally cannot avoid the excise tax for
the year of the excess contribution, he
or she may have other ways to avoid or
mitigate the excise tax for future years, as
described in this article.

Eliminating excess
contributions by making
dollar-limited distributions

For tax years after an excess contribu-
tion is made to a traditional IRA, a
taxpayer may be able to distribute the
excess contribution and avoid further
impositions of the excise tax if total con-
tributions during the year of the excess
contribution did not exceed the statutory
dollar limit on regular contributions.
The taxpayer also must not have been
allowed a deduction for the excess con-
tribution.?* An excess contribution to a
traditional IRA might have occurred, for
example, because the taxpayer, though
mindful of the statutory dollar limit,
exceeded the taxable compensation limit
on contributions.

The taxpayer may make such a dis-
tribution (a “dollar-limited distribution”)
of an excess contribution at any time
after it is too late to make a corrective
distribution (described above).?” Both
the amount of the excess contribution
and the amount of a later dollar-limited
distribution are determined without
regard to the phaseout of deductions for
IRA contributions applicable to active
participants in qualified plans.*®

Rather than
eliminate an excess
contribution with an
ordinary distribution,

a taxpayer would
generally prefer to
use a corrective
distribution or a
dollar-limited
distribution.

Example 2: During 2019, a single,
54-year-old taxpayer made a $7,000
contribution to his traditional IRA
(an amount within the dollar limit).
The taxpayer was not an active
participant in any qualified plan
that would prohibit his making
deductible IRA contributions. The
taxpayer had adjusted gross income
of $75,000 for 2019, but only $3,000
was taxable compensation. There-
fore, the taxpayer may only deduct
$3,000 of the contribution because
of the limit on deductible contribu-
tions based on taxable compensa-
tion. The remaining $4,000 is an
excess contribution. However, the
taxpayer may make a dollar-limited
distribution of the $4,000 excess
contribution if it is too late to make a
corrective distribution (e.g., it is after

Oct. 15, 2020).

Alternatively, assume the same
taxpayer was an active participant in

a qualified plan. In that case, his IRA
deduction was completely phased out
based on his gross income, and he was
not entitled to a deduction for any of
his $7,000 contribution. Nevertheless,
because a taxpayer’s active participation
is ignored for purposes of determining
both excess contributions and dollar-
limited distributions, his excess contri-
bution for 2019 is still only $4,000 (the
excess of his $7,000 contribution over
his $3,000 taxable compensation). Thus,
he may make a dollar-limited distribu-
tion of the $4,000 excess contribution
after the allowable period for a corrective
distribution has expired. The remaining
$3,000 portion of the original $7,000
contribution is a nondeductible contri-
bution to the traditional IRA.*’

The excise tax does not apply to an
excess contribution for the year of a
dollar-limited distribution or for any
subsequent year.”® Furthermore, the
distribution is nontaxable, and it is not
necessary to distribute accumulated in-
come earned on the contribution.?’ The
downside, of course, is that the taxpayer
must still pay the 6% excise tax for the
year (or years) before the dollar-limited
distribution was made.°

Relief in the form of a dollar-limited
distribution is also provided for taxpay-
ers who erroneously determined the
amount of a rollover contribution to a
traditional IRA by reasonably relying on
erroneous information supplied under
Subtitle F of the Code (e.g., relying
on an erroneous information return).

In that case, the limit is increased by

the amount of any excess contribution
resulting from the erroneous informa-
tion. That is, the taxpayer may make a

24. Secs. 408(d)(5) and 4973(b)(2)(B); Prop. Regs. Sec. 1.408-4(h). The statu-
tory dollar limit is normally determined under Sec. 219(b)(1)(A); however, the
statutory dollar limit for SEPs is increased by the lesser of the amount of
employer contributions or the dollar limitation under Sec. 415(c)(1)(A). See 28.

Sec. 408(d)(5)(A).
25. Sec. 408(0)E)(A)).

26. Secs. 408(d)(5) (flush language), 4973(b)(1)(B), and 4973(b) (flush language).
27. Sec. 408(0). If the taxpayer does not report the nondeductible contribution
on a Form 8606, Nondeductible IRAs, attached to his or her return, the

www.thetaxadviser.com

6693(0)).

taxpayer is liable for a $50 penalty. If the taxpayer overstates the amount of
the nondeductible contribution, he or she is liable for a $100 penalty (Sec.

Secs. 4973(a), (b), and (f).

29. Sec. 408(d)(5). If the taxpayer nevertheless distributes the accumulated
income the IRA earned on the excess contribution, the distributed income is

subject to tax and is subject to the early-distribution penalty (if no exception
applies) (IRS Letter Rulings 9633041, 9118020, and 7926152).
30. Secs. 4973(a) and (b); Prop. Regs. Sec. 1.408-4(h).
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dollar-limited distribution of the excess
contribution even though it is more than
the normal limit.3!

Example 3: A single, 54-year-old tax-
payer received a $243,000 distribu-
tion from her qualified plan on Dec.
20, 2018. The distribution did not
include any investment income. In
January 2019, the taxpayer received

a Form 1099-R, Distributions From
Pensions, Annuities, Retirement or
Profit-Sharing Plans, IRAs, Insurance
Contracts, etc., confirming that the
distribution was $243,000. On Feb.
15, 2019, the taxpayer contributed
the entire amount of the distribution
to a traditional IRA. Unfortunately,
though, the $243,000 distribution
should have been only $163,000. The
remaining $80,000 was distributed in
error. In addition, the taxpayer prop-
erly made and deducted a separate
regular contribution of $7,000 to the
traditional IRA in 2019.

Only $163,000 of the $243,000 at-
tempted rollover contribution to the
traditional IRA actually qualifies as a
tax-free rollover. This actual permitted
rollover amount is equal to the correct
portion of the qualified plan distribu-
tion. The remaining $80,000 of the
attempted rollover contribution is an
excess contribution.

Assume the qualified plan informed
the taxpayer of the overpayment in 2020
but too late in the year for the taxpayer to
make a timely corrective distribution of
the $80,000 excess contribution. Assume,
however, that the taxpayer reasonably
relied on the erroneous Form 1099-R
when she made her excess IRA contri-
bution of $80,000. Consequently, the
taxpayer may increase the normal regular

EMPLOYEE BENEFITS & PENSIONS

Absorption of an
excess contribution
may be a last resort.
That is, it may be too
late for a corrective
distribution, and the

taxpayer may not
qualify for a dollar-
limited distribution.

contribution limit of $7,000 for 2019 by
an additional $80,000 for purposes of
a dollar-limited distribution. Thus, the
taxpayer’s traditional IRA may make a
timely dollar-limited distribution of the
$80,000 excess contribution in 2020 that
falls within the now-augmented regular
contribution limit of $87,000.3

The dollar-limited distribution from
the traditional IRA in 2020 is not tax-
able. In addition, the 6% excise tax will
not apply to the $80,000 excess contri-
bution for 2020 and later years (though
it will still apply for 2019).** Unfortu-
nately, though, the $80,000 erroneously
distributed by the qualified plan in 2018
is still taxable in that year and is subject
to the early-distribution penalty (unless
an exception applie's).34

Assume the taxpayer’s qualified
plan demands return of the $80,000
overpayment, together with the income
earned on the overpayment. To fully
comply with that demand, the taxpayer
obtains a distribution of the income the
traditional IRA earned on the $80,000
excess contribution (even though the
dollar-limited distribution rule does not
require distribution of that income). The

distribution of the income is taxable in
the same way as any other IRA distribu-
tion, and the early-distribution penalty
applies in the absence of an exception.*

When the taxpayer returns the
$80,000 overpayment and income
earned on it to the qualified plan, the
repayment is treated as a miscellaneous
itemized deduction.*® Unfortunately,
though, miscellaneous itemized deduc-
tions are not allowed for the years 2018
through 2025.%” Note that if the plan
should instead waive repayment of the
overpayment, the waived amount is not
taxable as income from the discharge of
indebtedness, provided the overpayment
was properly reported in prior years.*®

The situation becomes more compli-
cated if the taxpayer did not report the
qualified plan overpayment as gross in-
come (e.g., because he or she thought it
was part of a tax-free rollover to a tradi-
tional IRA) and the statute of limitation
has run on the distribution year. In that
situation, the IRS has ruled that the sub-
sequent distribution of the overpayment
amount from the traditional IRA did
not qualify as a dollar-limited distribu-
tion and was taxable because of the “duty
of consistency.” The IRS said the IRA’s
putative dollar-limited distribution of
the excess contribution was inconsistent
with the taxpayer’s treatment of the
qualified plan’s overpayment as nontax-
able in the closed year.

Nevertheless, the IRS also asserted
that the 6% excise tax continues to apply
to the excess contribution until it is elim-
inated by distribution or otherwise.* Ar-
guably, though, it would seem the failed
dollar-limited distribution would itself
constitute an ordinary distribution that
would eliminate the excess contribution
in whole or in part. (See the discussion of
ordinary distributions below.)

31. Sec. 408(d)(5); Prop. Regs. Sec. 1.408-4(h)(2).

36. Secs. 67(b) and 165(c)(1); Rev. Rul. 2002-84.

32. IRS Letter Rulings 200337014, 9633041, and 9118020. 37. Sec. 67(9).
33. IRS Letter Ruling 9633041. 38. IRS Letter Ruling 201743011.
34. Rev. Rul. 2002-84; IRS Letter Rulings 9633041 and 201313025. 39. IRS Letter Ruling 201313025.

35. IRS Letter Rulings 9633041 and 9118020.
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Of course, a taxpayer would nor-
mally prefer a corrective distribution
(described under the preceding cap-
tion) over a dollar-limited distribution.
Although neither type of distribution is
taxable, the corrective distribution avoids
the excise tax for all years, whereas the
dollar-limited distribution does not
avoid the excise tax for years before
the distribution. Even though a dollar-
limited distribution does not require the
distribution of IRA income earned on
the excess contribution, the total tax and
penalties imposed on this income under
a corrective distribution is normally
much less than the excise tax avoided.

Nevertheless, if it is too late to make a
corrective distribution to avoid the excise
tax for a prior year (or years), a taxpayer
will likely choose to make a dollar-limited
distribution if available. It is even possible
a taxpayer may deliberately choose to wait
and make a dollar-limited distribution
rather than a corrective distribution if
his or her traditional IRA had unusually
high income (because of some kind of
windfall) while it held the excess contri-
bution. That is, the taxes and penalties on
income earned by the traditional IRA on
the excess contribution may then be so
high that they exceed the 6% excise tax.
Then, the taxpayer will want to make a
dollar-limited distribution to avoid dis-
tributing and paying tax and penalties on
the IRA income.

Note that dollar-limited distributions
are not available for excess contributions

to Roth IRAs.*°

Eliminating excess
contributions by making
ordinary distributions

If it is too late to make a corrective
distribution, a taxpayer may be able to

eliminate an excess contribution simply
by making ordinary distributions.*" For a
traditional IRA, the excess contribution
is reduced by an amount equal to the
portion of an ordinary distribution that
is includible in gross income (but not
reduced by the return of investment).*
For a Roth IRA, the excess contribution
is reduced by the entire amount of the
distribution.® In neither case is there a
need to distribute the IRA income earned
on the excess contribution.

An ordinary distribution that is used
to reduce an excess contribution is taxed
in the same way as any other ordinary
distribution. The taxpayer includes in
gross income the earnings portion of the
distribution from a traditional IRA and
the earnings portion of a nonqualified
distribution from a Roth IRA.* How-
ever, to compute the tax-free return of
the investment portion of those distribu-
tions, the taxpayer may treat the excess
contribution as additional investment in
the IRA.*

Rather than eliminate an excess con-
tribution with an ordinary distribution,
a taxpayer would generally prefer to use
a corrective distribution or a dollar-
limited distribution (both of which
automatically override elimination by
ordinary distribution).* A corrective
distribution avoids the excise tax for all
years. And both corrective distributions
and dollar-limited distributions, unlike
ordinary distributions, are nontaxable.
But if it is too late to make a corrective
distribution and the taxpayer does not
qualify for a dollar-limited distribution,
an ordinary distribution may be the only
feasible solution.

Example 4: Assume the same facts
as in Example 1. That is, on Feb.

15, 2019, the single, 54-year-old
taxpayer made a $250,000 contribu-
tion to her traditional IRA, consist-
ing of a $7,000 deductible regular
contribution, a nontaxable rollover
contribution of $163,000 (includ-
ing no investment), and an excess
contribution of $80,000. In addition,
the value of the traditional IRA
immediately before the contribution
was $150,000, none of which was
taxpayer investment. Unfortunately,
the taxpayer failed to make a correc-
tive distribution within the allowable
time period and does not qualify for
a dollar-limited distribution.

Instead, in 2020, after expiration of
the time for a corrective distribution,
the taxpayer computes and makes an
optimized*” ordinary distribution of
$98,814, of which $18,814 is a tax-free
investment. The remaining $80,000 of
distributed earnings, though taxable,
reduces the excess contribution to zero.
The taxpayer computes the $18,814 of
tax-free investment by multiplying the
$98,814 distribution by the exclusion
ratio of 19.04%. The taxpayer computes
the exclusion ratio by dividing the
$80,000 investment (attributable to the
excess contribution) by the $420,000
IRA balance.

At an assumed combined rate of 40%,
the taxes and early-distribution penalty
on the $80,000 of gross income from the
ordinary distribution in 2020 would be
$32,000. The taxpayer would also have
already paid a 6% excise tax of $4,800
for 2019, the year of the $80,000 excess
contribution. The sum of the income tax
and excise tax greatly exceeds the $1,600
total taxes and penalties payable in Ex-
ample 1 on a corrective distribution.

40. T.D. 8816; Sec. 4973(1)(2).

41. Secs. 4973(b)2)(A) and (A

42. Sec. 4973(0))(A).

43. Sec. 4973()2)A).

44. Secs. 408(d)(1) and 408Ad)(1) and (2).
45. IRS Letter Ruling 200904029,

www.thetaxadviser.com

46. Secs. 408(d)(4) and (5).

47. The optimum distribution may be determined iteratively, or it may be com-
puted as follows: d = eb + (b — i), where d equals the optimum distribution,
e equals the excess contribution, b equals the balance of the traditional IRA,
and i equals the investment in the traditional IRA.
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As demonstrated by the above ex-
amples, a corrective distribution from
a traditional IRA will nearly always be
substantially more beneficial than an
ordinary distribution. Nevertheless, it
is theoretically possible (though highly
unlikely) that an ordinary distribution
could be more beneficial. That is, for
a corrective distribution the taxes and
penalties on unusually high income
earned by the traditional IRA on the
excess contribution (due to some kind of
windfall) could conceivably exceed the
total of (1) the income tax and penalties
on an alternative ordinary distribution
plus (2) the 6% excise tax on the excess
contribution.*®

For a Roth IRA, the consequences
of an ordinary distribution are generally
more favorable than they are for a tra-
ditional IRA. The entire amount of an
ordinary distribution from a Roth IRA
(not just the taxable portion) offsets
excess contributions,* and a Roth IRA
distributes all of its nontaxable invest-
ment before taxable earnings.*

Example 5: A single, 54-year-old
taxpayer is not eligible to contribute
to a Roth IRA in 2019 because his
modified adjusted gross income
exceeds the phaseout limit for those
contributions.” Nevertheless, the
taxpayer mistakenly makes a $7,000
excess contribution in 2019 to a
newly formed Roth IRA. The entire
excess contribution constitutes after-
tax investment in the Roth IRA.?

In 2020, after the expiration of the
time for making a corrective distribu-
tion, the Roth IRA’s balance has grown
to $7,700. The taxpayer then makes an
ordinary distribution of $7,000 that is
composed entirely of nontaxable invest-
ment and that eliminates the $7,000

EMPLOYEE BENEFITS & PENSIONS

A corrective
distribution is clearly
the best way to
eliminate an excess
contribution to a
Roth IRA that is
attributable to a
regular contribution.

excess contribution. The $700 of earn-
ings is retained by the Roth IRA and is
allowed to compound tax-free in future
years. Unfortunately, the taxpayer must
still pay excise tax of $420 for 2019 (6%
of the $7,000 excess contribution).
Note though that, if the taxpayer
in Example 5 had not made the excess
contribution, he would have personally
paid income tax of $259 on the $700 of
earnings from the funds (at a marginal
tax rate of 37%). The $161 excess of
the $420 excise tax paid over the $259
of income tax avoided represents the
true cost of transferring the $700 of in-
come to the Roth IRA. However, if the
income earned by the Roth IRA were
larger than $700, the cost of shifting the
income to the Roth IRA would decline
and could even reach zero. For example,
if the income earned by the Roth IRA
were $1,135, the taxpayer could have
avoided income tax of $420 (at a 37%
marginal tax rate) by retaining the in-
come in the Roth IRA. In that case, the
$420 of income tax avoided would have
exactly offset the $420 of excise tax due.
Thus, after mistakenly making an ex-
cess contribution to a Roth IRA, a tax-
payer may prefer to wait until the period
allowed for a corrective distribution has
expired and then eliminate the excess

contribution by making an ordinary
distribution. Both types of distributions
will eliminate a like amount of excess
contributions. For each, distribution of
the excess contribution is unlikely to be
taxable. Although the excise tax incurred
by forgoing a corrective distribution is
likely to be higher than the tax and pen-
alty incurred by distributing Roth IRA
income as part of a corrective distribu-
tion, the retention of the income in the
Roth IRA may make the additional cost
of an ordinary distribution worthwhile.
Note that the result in Example 5
appears proper if the excess contribution
were truly a consequence of the tax-
payer’s mistake. However, if it were the
result of a contrived plan, the IRS would
almost certainly seek ways to thwart
the plan. Imagine for example that the
taxpayer above had deliberately made
an excess contribution of $700,000,
resulting in residual earnings of $70,000
transferred tax-free to the Roth IRA.

Eliminating excess
contributions by absorption
If the types of distributions described
above do not entirely eliminate excess
contributions, the 6% excise tax will con-
tinue to apply to the remaining excess
contributions in future years. However,
for each future year, the taxpayer will be
deemed to have contributed the portion
of the excess contribution that does not
exceed the allowable contribution the
taxpayer could have made to the IRA
(but did not make) for that year. That is,
the excess contribution is automatically
“absorbed” by the IRA each year to the
extent of the lesser of the dollar limit or
the taxable compensation limit, reduced
by other actual deductible contributions
made for the year.*®

For a traditional IRA, the taxpayer

may claim a deduction for the deemed

48. Sec. 408(d)(5); Prop. Regs. Sec. 1.408-4(h)(2).
49. Sec. 4973(f)(2)(A).

50. Sec. 408A(d)(4)B)Ii).

51. Sec. 408A(0)@3).
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52. IRS Letter Ruling 200904029.
53. Secs. 219(f)(6), 4973(0)(2)(C), and 4973(f)(2)(B); Regs. Sec. 1.408A-3, Q8A
7; Martin, T.C. Memo. 1994-213.
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contribution, except to the extent a
deduction was claimed for the contribu-
tion in a closed year.”* No deduction is
allowed for a Roth IRA.* But whether
for a traditional IRA or a Roth IRA,
the excise tax will no longer apply to
the portion of the excess contributions
deemed contributed (i.e., absorbed).”®
Note that such a deemed contribution is
not an actual contribution that may be
recharacterized as made to a different
type of IRA (see below for an explana-
tion of recharacterizations).””
Absorption of an excess contribution
may be a last resort. That is, it may be
too late for a corrective distribution, and
the taxpayer may not qualify for a dollar-
limited distribution. Further, an ordinary
distribution from a traditional IRA will
normally be taxable, whereas the tax-
payer may deduct an excess contribution

that is absorbed by a traditional IRA.

Example 6: A single, 54-year-old
taxpayer made a $19,000 contribu-
tion to his traditional IRA in 2019.
The first $7,000 of the contribution
was deductible, and the remaining
$12,000 was an excess contribution.
The taxpayer failed to make a timely
corrective distribution, and the
contribution was too large to qualify
for a dollar-limited distribution. The
taxpayer made no other contribu-
tions to his traditional IRA during
the years 2019-2021 and received no
distributions from the IRA during
those years. Nor was the taxpayer an
active participant in a qualified plan
during those years.

Assume the taxpayer is nevertheless
entitled to make contributions of $7,000
to his traditional IRA during each of the

years 2020 and 2021 but did not do so.
Then, $7,000 of the excess contribution
is “absorbed” and eliminated in 2020,
and the remaining $5,000 is absorbed
in 2021. The taxpayer may deduct the
amount of the excess contribution ab-
sorbed in each year since the amounts
were not deducted in a closed year.
However, the taxpayer will still pay the
6% excise tax on the $12,000 excess con-
tribution in 2019 and on the continuing
$5,000 excess contribution for 2020.
Both the amount of an excess con-
tribution to a traditional IRA and the
amount of absorption of the excess con-
tribution in a later year are determined
without regard to the phaseout of de-
ductions applicable to active participants

in qualified platns.58

Example 7: Assume the same facts
as in Example 6, except that the
taxpayer was an active participant

in a qualified plan during the years
2019-2021 and his gross income was
high enough in those years to reduce
his allowable IRA deduction to zero.
Thus, the taxpayer does not receive
any deduction for his $19,000 con-
tribution in 2019. Nevertheless, for
purposes of determining the excess
contribution, the taxpayer’s plan par-
ticipation is ignored and the excess
contribution remains at $12,000.
The remaining $7,000 portion of the
contribution is a nondeductible con-
tribution to the traditional IRA.>

Then, since the taxpayer’s active par-
ticipation in a qualified plan is ignored
for absorption purposes, $7,000 of the
excess contribution is “absorbed” and
eliminated in 2020, and the remaining
$5,000 is absorbed in 2021. However,

the portions of the excess contribution
that are absorbed in 2020 and 2021 are
still not deductible in those years due
to the phaseout of the deductible con-
tribution limit for an active participant.
Instead, the absorbed amounts are non-
deductible contributions to the IRA.°
In addition, the taxpayer will still have
to pay the 6% excise tax on the $12,000
excess contribution for 2019 and on the
remaining $5,000 of excess contribution
for 2020.

Despite the fairly favorable result for
the relatively small excess contributions
absorbed in Example 6 and Example 7,
the outcome might not be so favorable
if an excess contribution is very large. In
that event, it may take years to absorb
it using the relatively small annual limit
on absorption. For example, if the excess
contribution in the above examples had
been $80,000, it would have taken more
than 10 years to absorb it. Meanwhile,
the cumulative sum of the annual excise
taxes paid could become a large amount.
In that case, paying income tax on an or-
dinary distribution (as described above)
may be the only feasible way to avoid the
excise tax in future years.

Elimination of an excess contribu-
tion with a dollar-limited distribution
(if available) is deemed to precede and
override elimination by absorption.®! But
absorption may still apply if the taxpayer
chooses not to make a dollar-limited
distribution. Both methods of elimina-
tion avoid the excise tax for the current
and future years and avoid the distribu-
tion and taxation of income earned
by the traditional IRA on the excess
contribution. In other respects, though,
the two methods are asymmetrical and
therefore difficult to compare. A dollar-
limited distribution removes funds from

54. Sec. 219(7)(6)(C).

55. T.D. 8816.

56. Secs. 4973(b) and (f).
57. T.D. 8816.

www.thetaxadviser.com

59. Sec. 408(0). If the taxpayer does not report the nondeductible contribution
on a Form 8606 attached to his or her return, the taxpayer is liable for a $50
penalty. If the taxpayer overstates the amount of the nondeductible contribu-
tion, he or she is liable for a $100 penalty (Sec. 6693(0)).

58. Sec. 4973(b) (last sentence); Dunn, T.C. Memo. 2015-208. 60. Id.

61. Secs. 219(f)(6)(A)(i) and 4973(b)(2)(C).
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Taxpayers may recharacterize regular IRA
contributions to traditional IRAs as Roth IRA
contributions, and regular contributions to
Roth IRAs as traditional IRA contributions.

the traditional IRA, while absorption
retains those funds and normally allows
a deduction. The choice depends largely
on the taxpayer’s overall tax situation
and on his or her plans for the IRA.

Elimination of an excess contribution
using an ordinary distribution also over-
rides and prevents subsequent elimina-
tion by absorption.®” Since elimination
by absorption (to the extent available)
is substantially more favorable for a
traditional IRA than using an ordinary
distribution, a taxpayer should use an
ordinary distribution only to the extent
it exceeds the amount that can be cur-
rently absorbed.

Absorption of an excess contribution
in a Roth IRA is somewhat similar to
absorption in a traditional IRA, except
that the amount absorbed is not deduct-
ible.®® In addition, the absorption may be
phased out if the taxpayer’s gross income
is high enough.®* On the other hand, the
taxpayer’s active participation in a quali-
fied plan is irrelevant.

Example 8: A single, 54-year-old
taxpayer made a $19,000 contribu-
tion to his Roth IRA in 2019. As-
sume that $7,000 of the contribution
was allowable as a contribution to
the Roth IRA and the taxpayer’s
gross income was low enough that
the allowable contribution to the
Roth IRA was not phased out

or reduced. Then, $7,000 of the
contribution was a nondeductible
contribution to the Roth IRA, and
the remaining $12,000 was an excess

contribution. Assume the taxpayer
failed to make a timely corrective
distribution of the excess contribu-
tion. Further, the taxpayer made no
other contributions to his Roth IRA
during the years 2019-2021 and
received no distributions from the

Roth IRA during those years.

Assume the taxpayer is qualified to
make nondeductible contributions of
$7,000 to his Roth IRA during each of
the years 2020 and 2021 but did not do
so. Then, $7,000 of the excess contribu-
tion is “absorbed” and eliminated in
2020, and the remaining $5,000 is ab-
sorbed in 2021. The excess contributions
absorbed are nondeductible contribu-
tions. However, the taxpayer must still
pay the 6% excise tax on the $12,000
excess contribution for 2019 and on the
remaining $5,000 excess contribution
for 2020.

The result in Example 8 would be
very different if the taxpayer’s gross
income were high enough that some or
all of the nondeductible contributions
to the Roth IRA were not allowable in
the years 2019-2021. More specifically,
absorption would not be available at
all if nondeductible contributions were
completely phased out for those years.

In any event though, elimination of
an excess contribution to a Roth IRA by
making an ordinary distribution, as ob-
served in the discussion of Roth IRAs in
Example 5, will nearly always be at least
as favorable as absorption. As with ab-
sorption, an ordinary distribution from

a Roth IRA will eliminate the excise tax
for the current and future years and will
almost always be nontaxable (as a return
of investment). But unlike absorption,
there are no annual limits on the amount
of an excess contribution that can be
eliminated with an ordinary distribution.

Superficially, it may appear that ab-
sorption has the advantage of retaining
funds in a Roth IRA, while an ordinary
distribution removes those funds from
the IRA. However, since an ordinary
distribution does not reduce the amount
of the actual current-year contribution
that can be made to a Roth IRA (as does
absorption), the taxpayer should be able
to contribute to the Roth IRA the same
amount that could have otherwise been
absorbed by the IRA. In fact, this latter
alternative may incidentally allow the
IRA to retain more earnings.

Example 9: A single, 54-year-old
taxpayer made a $19,000 contribu-
tion to his Roth IRA on Jan. 1, 2019.
Assume that $7,000 of the contribu-
tion was allowable as a contribution
to the Roth IRA, and the taxpayer’s
gross income was low enough that
the allowable contribution to the
Roth IRA was not phased out or
reduced. The first $7,000 of the con-
tribution was a nondeductible con-
tribution to the Roth IRA for 2019,
and the remaining $12,000 was an
excess contribution. The excess con-
tribution was unintentional, and the
taxpayer subsequently overlooked the
opportunity to make a timely correc-
tive distribution.

Assume the taxpayer is qualified to
make nondeductible contributions of
$7,000 to his Roth IRA during the year
2020 but did not do so. Then, $7,000
of the excess contribution is eliminated
by absorption in 2020. Assume in addi-
tion that the taxpayer made an ordinary

62. Id.
63. Sec. 408A(C)(1).
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64. Sec. 408A(C)(3).
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distribution of $5,000 on Dec. 31, 2020,
that was a nontaxable return of invest-
ment that eliminated $5,000 of the
$12,000 excess contribution. Thus, the
taxpayer eliminated the entire $12,000
excess contribution in 2020 — $7,000 by
absorption and $5,000 with an ordinary
distribution. The Roth IRA retains the
income earned on the $19,000 of funds
it held during 2019 and 2020.
Alternatively, assume the taxpayer
makes an allowable nondeductible con-
tribution of $7,000 to the Roth IRA
on Jan. 1,2020. He then makes an
ordinary distribution of $12,000 on
Dec. 31, 2020, eliminating the excess
contribution. Thus, the taxpayer entirely
eliminates the excess contribution by
making an ordinary distribution (elimi-
nating none by absorption). Then, the
Roth IRA not only retains earnings on
the $19,000 of funds held during 2019,
but also retains earnings on $26,000 of
the funds held during 2020. Thus, by
rejecting absorption and making only
an ordinary distribution, the taxpayer
retains earnings in his Roth IRA on an

additional $7,000 of funds for 2020.

Eliminating excess
contributions by
recharacterization

In some circumstances, a taxpayer who
has made a regular contribution or roll-
over to an IRA may be able to eliminate
a resulting excess contribution by re-
characterizing the transaction as instead
a valid contribution or rollover to a dif-

ferent type of IRA. A taxpayer making

such a recharacterization must transfer
the contributed funds in a trustee-to-
trustee transfer from the IRA holding
the funds (the first IRA) to a different
type of IRA (the second IRA). For this
purpose, simply redesignating the first
IRA as the second IRA (for example, re-
designating a Roth IRA as a traditional
IRA) is equivalent to a trustee-to-trustee
transfer of the entire balance of the first
IRA to the second IRA.®°

The transfer to the second IRA
must include any income earned on the
funds while held by the first IRA.® The
amount of the income is computed in
essentially the same way as it is for a
corrective distribution, as illustrated in
Example 1.7

A taxpayer must recharacterize a
contribution no later than the extended
due date of the taxpayer’s timely filed tax
return for the tax year of the contribu-
tion, which is normally Oct. 15 of the
calendar year following the year of the
contribution (even if the taxpayer did
not need or obtain a filing extension).
However, if the taxpayer did not file a
timely return for the year of the con-
tribution, the taxpayer must have com-
pleted the recharacterization earlier, by
April 15 of the calendar year following
the year of the contribution.®®

If a retiree misses the deadline for
recharacterization, the IRS may grant
additional time to complete it. However,
the retiree must show that he or she
acted reasonably and in good faith and
that the grant of relief would not preju-
dice the interests of the government.®’

Taxpayers may recharacterize regular
IRA contributions to traditional IRAs
as Roth IRA contributions, and regular
contributions to Roth IRAs as tradi-
tional IRA contributions.”® Taxpayers
may make those recharacterizations even
though the contributions were defective
and would have triggered the excise tax
on excess contributions.”

Example 10: A taxpayer makes a
regular contribution to her Roth
IRA that is an excess contribu-

tion because the taxpayer’s gross
income is too high for Roth IRA
contributions.”? However, the
contribution would have satisfied
the requirements for a contribution
to a traditional IRA. The taxpayer
makes a timely trustee-to-trustee
transfer of the original contribution,
plus income earned, from her Roth
IRA to a traditional IRA. Thus, the
taxpayer recharacterizes the contri-
bution as if originally made to the
traditional IRA. The contribution is
deductible and is no longer an excess
contribution.”

Example 11:In 2019, a taxpayer
makes a regular contribution to

her traditional IRA that is within
the normal limitations on regular
contributions. However, because the
taxpayer is over age 70% (the maxi-
mum contribution age for traditional
IR As in 2019), a deduction for the
contribution is not allowed and it be-
comes an excess contribution.”* After

65. Regs. Sec. 1.408A-5, Q&A 1(a).
66. Sec. 408A(d)(6)[B)().
67. Regs. Sec. 1.408A-5, QA 2(c).

68. Secs. 408A(d)(6)(A) and (d)(7); Regs. Sec. 1.408A-5, Q&A 1(b); Regs. Sec.

301.9100-2(b); IRS Letter Ruling 200352022.
69. Regs. Sec. 301.9100-3(a).

70. Regs. Sec. 1.408A-5, Q3A 10, Examples 2 and 3.

71. In the case of multiple contributions eligible for recharacterization, the tax-
payer may choose (by date and dollar amount) which contribution or portion 74.
thereof is to be recharacterized (Regs. Sec. 1.408A-5, Q&A (2)(c)(5)).

72. Sec. 408A(C)(3).

www.thetaxadviser.com

73. See IRS Letter Ruling 201930027, in which the taxpayer similarly sought
to recharacterize regular contributions made to Roth IRAs in prior years as
contributions made to a traditional IRA. Unfortunately, the normal periods

allowed for recharacterization had expired. However, the IRS allowed ad-

ditional time to make the recharacterizations even though the statute of
limitation had run on the original contribution years. The taxpayer skirted the
statute-of-limitation problem by specifying that the recharacterized contribu-

tions to the traditional IRA were nondeductible.
Sec. 1411(c)(5); Regs. Sec. 1.1411-8. Note that Section 107 of the Further
Consolidated Appropriations Act, 2020, PL. 116-94, eliminated the maxi-

mum age for traditional IRA contributions, effective for contributions made
for tax years beginning after Dec. 31, 2019.
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discovering her error, the taxpayer
makes a timely trustee-to-trustee
transfer of the original contribu-
tion from her traditional IRA to

a Roth IRA. Thus, the taxpayer
recharacterizes the contribution as
if originally made to the Roth IRA.
Because regular contributions may
be made to Roth IR As after age
70%, the contribution is no longer an
excess contribution.”

Example 12: A taxpayer makes a
regular contribution to her SIMPLE
IRA that would have satisfied the
traditional IRA requirements, if it
had been made to one. However, the
contribution is an excess contribu-
tion because only an employer may
contribute to a SIMPLE IRA.”®
The taxpayer therefore makes a
timely trustee-to-trustee transfer of
the original contribution from her
SIMPLE IRA to a traditional IRA.
Thus, the taxpayer recharacterizes
the contribution as if originally made
to the traditional IRA. Because the
contribution is within the normal
statutory limitations on regular con-
tributions to traditional IRAs, the
contribution is deductible and is no
longer an excess contribution.

Properly structured (nondefective)
rollovers to IRAs may not be recharac-
terized. However, failed rollovers gener-
ally may be recharacterized.”” The tax
law treats a failed rollover to an IRA as a
normal taxable distribution from a plan
or IRA, followed by an excess contribu-
tion to the recipient IRA to the extent

EMPLOYEE BENEFITS & PENSIONS

The 6% excise
tax on an excess
contribution will
continue to apply

year after year until
mitigated by using the
methods described in
this article.

the contribution exceeds the limits on
regular contributions.”

An excess contribution due to a failed
rollover to an IRA most often occurs
when a taxpayer attempts to roll over a
distribution that is not eligible for roll-
over. Perhaps the most common example
is an attempt to roll over an RMD to
an IRA.” Unfortunately, though, any
attempt to recharacterize the failed
rollover as made to another type of IRA
would generally only transfer the excess
contribution from one type of IRA to
another type of IRA. In most cases, the
attempted rollover contribution would
remain an excess contribution in the
recipient IRA because it would still be
an attempt to roll over a distribution
ineligible for rollover.

There are, nevertheless, some situa-
tions where recharacterization of a failed
rollover to a traditional IRA will elimi-
nate an excess contribution. These situa-
tions usually involve attempted rollovers
to a traditional IRA from other IRAs or
plans that are prohibited from making
such rollovers but that are allowed to

make rollovers to some other types of
IRAs. Some of these situations are illus-
trated in the following six examples.

Example 13: A taxpayer owns a Roth
IRA from which she takes a distri-
bution of all the funds and mistak-
enly contributes them to a traditional
IRA. The transfer is a failed rollover
since funds in a Roth IRA may not
be rolled over to a traditional IRA.
The failed rollover is treated as two
transactions. First, the distribution
from the Roth IRA is a taxable or
nontaxable distribution (depend-

ing on the circumstances). Second,
the contribution to the traditional
IRA is an excess contribution to the
traditional IRA to the extent the
contribution exceeds the usual limits
on regular contributions.®°

After discovering her mistake, the
taxpayer timely transfers the amount
of the original contribution from the
traditional IRA to a RothIRA ina
trustee-to-trustee transfer. Thus, the
taxpayer recharacterizes the contribution
as if originally made to a Roth IRA.
Thereafter, the transaction is treated as a
tax-free rollover from one Roth IRA to

another Roth IRA.#

Example 14: A taxpayer is the owner
of two traditional IRAs. The tax-
payer takes a distribution from her
first traditional IRA and transfers
the distributed funds to her second
traditional IRA within a 60-day
period. Assume, however, that the
transfer does not qualify as a tax-free

75. Sec. 219(d)(1).
76. Sec. 408(0)(2)(A)(v).

77. Regs. Sec. 1.408A-5, Q&A 4. Roth conversions occurring before 2018
could also be recharacterized. After 2017, only failed Roth conversions may

be recharacterized (Sec. 408A(d)(6)(B)(iii)).

78. Regs. Sec. 1.408A-4, Q&As 3(b) and 6(c); IRS Letter Rulings 9633041

and 201313025.

79. Secs. 402(c)(4)(B) and 408(d)(3)(E). In addition, a taxpayer may not roll over
any of a series of substantially equal annual (or more frequent) periodic 80.
payments receivable from a qualified plan for a term of 10 years or more, 81.
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the retiree’s lifetime (or life expectancy), or the lifetimes (or life expectancies)
of the retiree and beneficiary. Nor may a participant in a qualified plan roll

over (1) loans treated as deemed distributions because they are not quali-
fied residential loans or qualified five-year loans; (2) hardship distributions;

(8) payments of premiums on life insurance; (4) distributions of corporate

dividends by an ESOP; (5) certain corrective distributions of excess deferrals

and excess contributions; and (6) certain premiums for accident and health

Sec. 408A(€)(1)A).

insurance (Sec. 402(c)(4); Regs. Sec. 1.402(c)-2, Q&A 4).
Regs. Sec. 1.408A-6, Q8A 17.
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The regulations indicate that
recharacterizations involving various
combinations of traditional IRAs, SIMPLE
IRAs, SEPs, and Roth IRAs are allowable if
the rules are followed, at least when the same

taxpayer is the beneficial owner of each entity.

rollover because it is the second
60-day rollover attempted for a dis-
tribution received within a 12-month
period.®? The transaction is instead
treated as a taxable distribution

from the first IRA and as a separate
excess contribution to the second
IRA to the extent the contribution
exceeds the usual limits on regular
contributions.®®

After discovering her mistake, the
taxpayer timely transfers the amount
of the original contribution from the
traditional IRA to a RothIRA in a
trustee-to-trustee transfer. The transfer
to the Roth IRA does not count for
purposes of the 12-month rule.** Thus,
the taxpayer has successfully recharacter-
ized the contribution as originally made
to a Roth IRA. Thereafter, the transac-
tion is treated as a Roth conversion of
part of a traditional IRA, thus incur-
ring income tax on the conversion but
avoiding imposition of the excise tax on
excess contributions.

Example 15: A taxpayer is the owner
of a traditional IRA. She attempts
to roll over a distribution of the bal-
ance of her traditional IRA into a

SIMPLE IRA within 60 days after

the distribution. Assume the transfer

does not qualify as a tax-free rollover
because it is a prohibited attempt to
roll over funds into a SIMPLE IRA
during the two-year period immedi-
ately following her first participation
in a SIMPLE IRA of her employ-
er.®’ Thus, the attempted rollover is
a failed rollover treated instead as a
taxable ordinary distribution from
the traditional IRA followed by a
separate excess contribution to the

taxpayer’s SIMPLE IRA.

After discovering her mistake, the
taxpayer timely transfers the excess
contribution from the SIMPLE IRA
back to a traditional IRA in a trustee-
to-trustee transfer. Thus, the taxpayer
recharacterizes the contribution as if
originally made to a traditional IRA.%
Consequently, the transaction is deemed
to be a tax-free rollover from one tradi-
tional IRA to another traditional IRA.
Similarly, a prohibited trustee-to-trustee
transfer from a Roth IRA to a SIMPLE
IRA may be recharacterized as a roll-
over from one Roth IRA to another
Roth IRA.

Example 16: A taxpayer takes a

distribution of all the funds in her
SIMPLE IRA and contributes the
distributed funds to her traditional

IRA within a 60-day period. As-
sume the transfer does not qualify
as a tax-free rollover because it is a
prohibited attempt to roll over funds
from a SIMPLE IRA during the
two-year period immediately follow-
ing the taxpayer’s first participation
in a SIMPLE IRA of her employ-
er2” The transaction is instead
treated as a taxable distribution from
the SIMPLE IRA and as a separate
excess contribution to the traditional
IRA to the extent the contribution
exceeds the usual statutory limits on
regular contributions.*®

After discovering her mistake, the
taxpayer timely transfers the amount
of the original contribution from the
traditional IRA to a SIMPLE IRA in
a trustee-to-trustee transfer. Thus, the
taxpayer successfully recharacterizes
the contribution as if originally made
to a SIMPLE IRA. Thereafter, the
transaction is treated as a permissible
nontaxable rollover between SIMPLE
IRAs. Similarly, a prohibited rollover
from a SIMPLE IRA to a Roth IRA
during the two-year period may be re-
characterized as a tax-free rollover from
one SIMPLE IRA to another SIMPLE
IRA.®

Example 17: A taxpayer is the non-
spouse beneficiary of a traditional
IRA that is an “inherited IRA” in
the taxpayer’s hands. The taxpayer
attempts to use a trustee-to-trustee
transfer to transfer the balance in the
inherited IRA to a traditional IRA in
the taxpayer’s own name. However,
funds in an inherited IRA may be so
transferred only to another inherited
IRA ?° Thus, the transfer for tax

purposes is a failed rollover treated

82. Sec. 408(d)(3)(B); Martin, T.C. Memo. 1994-213.

83. Regs. Secs. 1.408-1(c) and 1.408A-4, Q&As 3(b) and 6(c). 88.

84. Sec. 408A(e)(1).
85. Sec. 408(p)(1)(B).
86. Regs. Sec. 1.408A-5, Q&A 1.

www.thetaxadviser.com

87. Sec. 408(d)(3)(G); Regs. Sec. 1.408A-4, QA 4(b).

Regs. Secs. 1.408-1(c) and 1.408A-4, Q&As 3(b) and 6(c).

89. Regs. Sec. 1.408A-5, Q&A 5.
90. Sec. 408(d)(3)(C)(i); IRS Letter Ruling 200717023; IRS Letter Rul-

ing 201128036.
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instead as a taxable ordinary distribu-
tion from the inherited IRA followed
by a separate regular contribution to
the taxpayer’s traditional IRA.”*

After discovering his mistake, the
taxpayer timely transfers the contribu-
tion from the traditional IRA to an
inherited IRA, in a trustee-to-trustee
transfer. Thus, the taxpayer recharacter-
izes the transfer as originally made from
one inherited IRA to another inherited
IRA. Consequently, the trustee-to-
trustee transfer from one inherited IRA
to another inherited IRA is deemed
to be a mere substitution of trustees.’?
Similarly, a prohibited trustee-to-trustee
transfer from an inherited IRA to a
Roth IRA may be recharacterized as
a mere substitution of trustees of an

inherited IRA.

Example 18: A taxpayer is the
nonspouse designated beneficiary

of a qualified plan. The beneficiary
attempts to use a trustee-to-trustee
transfer to roll over the balance of
his funds in the qualified plan to a
traditional IRA in the beneficiary’s
own name. However, funds in a
qualified plan held by a nonspouse
designated beneficiary may be

rolled over only to a newly formed
inherited IRA.?® Thus, the rollover
is, for tax purposes, a failed rollover
treated instead as a taxable ordinary
distribution from the qualified plan,
followed by a separate regular contri-
bution to the beneficiary’s traditional

IRA>*

EMPLOYEE BENEFITS & PENSIONS

After discovering his mistake, the
taxpayer timely transfers the excess
contribution from the traditional IRA
to a newly formed inherited IRA in a
trustee-to-trustee transfer. Thus, the
taxpayer recharacterizes the contribu-
tion as originally made to an inherited
IRA in a trustee-to-trustee transfer.
Consequently, the transaction is deemed
to be a valid tax-free rollover from a
qualified plan to an inherited IRA.
Similarly, a prohibited trustee-to-trustee
transfer by a nonspouse designated
beneficiary from a qualified plan to his
own Roth IRA may be recharacterized
as a trustee-to-trustee transfer from the
qualified plan to a newly formed inher-
ited Roth IRA.

Note that, in Examples 17 and 18,a
recharacterization would not have solved
the problem if the nonspouse designated
beneficiary had originally attempted
to make a prohibited indirect 60-day
rollover to a traditional IRA (rather than
a trustee-to-trustee rollover). The failed
indirect rollover would consist of an
actual ordinary distribution to the non-
spouse beneficiary from the plan or IRA,
followed by a regular contribution by the
beneficiary to the traditional IRA. How-
ever, the beneficiary’s contribution could
only be recharacterized as a contribution
to an inherited IRA by the beneficiary
(and not by a trustee-to-trustee transfer
from a plan or IRA). Unfortunately,

a nonspouse beneficiary who actually
receives a distribution from a plan or
inherited IRA may not contribute it to
an inherited IRA, by recharacterization
or otherwise.”

It is similarly true that, as indicated
in Examples 17 and 18, the regulations
provide that a failed srustee-to-trustee
rollover by a nonspouse beneficiary
to a traditional IRA, from a qualified
plan or inherited IRA, is treated as an
ordinary distribution to the beneficiary
followed by a regular contribution to
the traditional IRA.?® However, the
regulations also provide that, after
recharacterization as a proper contribu-
tion to an inherited IRA, the original
contribution to the traditional IRA
is instead “treated as having been
contributed to” the inherited IRA,*’
thus eliminating all traces of the actual
original contribution to the traditional
IRA. Consequently, if the original con-
tribution was in the form of a trustee-
to-trustee transfer, it should still be a
trustee-to-trustee transfer, and thus
a valid rollover to the inherited IRA,
after the recharacterization.

The regulations indicate that re-
characterizations involving various
combinations of traditional IRAs,
SIMPLE IRAs, SEPs, and Roth IRAs
are allowable if the rules are followed,
at least when the same taxpayer is the
beneficial owner of each entity.”® See
Examples 13,15, and 16. Thus, the
same should be true of recharacteriza-
tions between inherited IRAs and other
plans and IRAs owned by the same
taxpayer, as in Examples 17 and 18.

However, whether a taxpayer may
use a recharacterization to correct
a mistaken attempt to roll over an
amount from the taxpayer’s own plan

or IRA into an IRA owned by another

91.
92,

Regs. Secs. 1.408-1(c) and 1.408A-4, Q&As 3(b) and 6(c).

Rev. Rul. 78-406. On the other hand, where an IRA trustee transfers funds
directly to the trustee of an entity governed by different tax rules, the IRS and
the tax law generally treat the transfer as in substance an actual distribution
to the taxpayer and a transfer by the taxpayer to the other entity. For exam-
ple, the IRS has treated a trustee-to-trustee transfer from a SIMPLE IRA to a
traditional IRA as an actual distribution to the taxpayer and a transfer by the
taxpayer to the traditional IRA (Notice 98-4, Q&A I-4). In addition, the tax law
treats a trustee-to-trustee transfer from a traditional IRA to a Roth IRA as the
equivalent of an actual distribution from the traditional IRA and a contribution
by the owner to the Roth IRA (Secs. 408A(d)(3)(C) and 408(d)(3); Regs. Sec.
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93.
94,
95.
96.
97.
98.

1.408A-4, Q&A 1(b)). See also Rev. Rul. 71-541, in which the IRS stated that
certain direct trustee-to-trustee transfers (not intended to be distributions)
between plans qualified under Sec. 401(a) will nevertheless be treated as
distributions if the recipient plan is not made subject to the same restrictions
imposed by the tax law on the transferring plan.

Sec. 402(c)(11).

Regs. Sec. 1.408A-4, Q&As 3(b) and 6(c).

See Notice 2007-7, Q&A 15.

Regs. Sec. 1.408A-4, Q&A 6(c).

Regs. Sec. 1.408A-4, Q8A 3(a).

Regs. Sec. 1.408A-5, Q8As 4 and 5.

The Tax Adviser



taxpayer is an open question. For exam-
ple, can a recharacterization be used to
cure an attempted but mistaken rollover
from a taxpayer’s own qualified plan to
his wife’s IRA? Or to cure a post-death
attempted trustee-to-trustee rollover
from the decedent’s qualified plan to

an inherited IRA of the wrong benefi-
ciary? There does not appear to be any
specific authority or guidance allowing
a recharacterization in those cases; nor
does there appear to be any authority
forbidding it.

Synopsis: Excess
contributions attributable
to regular contributions to
traditional IRAs

Depending on the circumstances, a
taxpayer may be able to eliminate an
excess contribution attributable to a
regular contribution to a traditional
IRA by using either a corrective dis-
tribution, a dollar-limited distribution,
an ordinary distribution, absorption,
or recharacterization.

Corrective distributions from
traditional IRAs

A corrective distribution is clearly the
best way to eliminate an excess contri-
bution to a traditional IRA that is at-
tributable to a regular contribution (i.e.,
that is not part of a failed rollover). The
corrective distribution is not taxable,
and it eliminates the 6% excise tax en-
tirely. Although income earned by the
traditional IRA on the excess contribu-
tion is distributable and is taxable, the
income on the funds would presumably
have been taxed outside the traditional
IRA anyway if the owner had not made
the excess contribution. Unfortunately,
though, the early-distribution penalty
may be imposed on the distributed
earnings if no exceptions apply. Nev-
ertheless, under the circumstances,

the tax and penalty on the distributed
income is generally a small price to pay
for avoiding the excise tax on the excess
contribution. (See Example 1.)
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Dollar-limited distributions from
traditional IRAs

Unfortunately, a taxpayer will often not
discover that he or she has made an
excess contribution to a traditional IRA
until after the expiration of the period
allowed for a corrective distribution. In
that case, a taxpayer should first consider
the potential availability of a dollar-
limited distribution. The dollar-limited
distribution is generally available only

if regular contributions for the year of
the excess contributions are greater than
the taxpayer’s taxable compensation

but no greater than the statutory dollar
limit on IRA contributions for that year.
The dollar-limited distribution is not
taxed, and the traditional IRA need not
distribute income earned by the IRA on
the excess contribution. Furthermore, a
dollar-limited distribution avoids the 6%
excise tax for the year of distribution and
all future years. (See Example 2.)

Of course, if the taxpayer has a
choice, he or she would normally prefer
to make a corrective distribution rather
than a dollar-limited distribution. It is
true the amount of the excess contribu-
tion is not taxable under either type of
distribution. However, the corrective
distribution avoids the excise tax for all
years, whereas the dollar-limited distri-
bution does not avoid the excise tax for
years before the distribution. Although
a dollar-limited distribution does not
require the distribution of IRA income
earned on the excess contribution, the
total tax and penalties imposed on this
income under a corrective distribution
is normally much less than the excise
tax avoided.

Nevertheless, it is possible that a
qualifying taxpayer would deliberately
choose a dollar-limited distribution over
a corrective distribution in the unlikely
event his or her traditional IRA had
unusually high income while it held
the excess contribution. That is, with
a corrective distribution, the taxes and
penalties on income earned by the tra-
ditional IRA on the excess contribution

may be so high (because of some kind of
windfall) that they exceed the 6% excise
tax that is avoided. Then, the taxpayer
may want to avoid a corrective distribu-
tion and instead make a dollar-limited
distribution, thus paying the excise tax
for the year of contribution to avoid
distributing and paying tax and penalties
on the inflated IRA income.

Absorption by traditional IRAs
If it is too late to make a correc-

tive distribution and a dollar-limited
distribution is not available, an excess
contribution might be automatically
eliminated by “absorption.” That is, for
each year after the excess contribution,
the taxpayer is automatically deemed to
contribute to the traditional IRA the
portion of the excess contributions that
does not exceed the allowable contribu-
tion the taxpayer could have made (but
did not make) for that year.

One apparent advantage of absorp-
tion is that the traditional IRA retains
both the absorbed amount and the IRA
income earned thereon. In addition, the
amount of the excess contribution that is
absorbed is generally deductible. To the
extent the absorbed excess contribution is
not deductible (e.g., because the taxpayer
is an active participant in a qualified
plan), the amount absorbed is considered
a nondeductible contribution to the tradi-
tional IRA. (See Examples 6 and 7.)

The excise tax will not apply in future
years to the amount absorbed. Unfor-
tunately, though, the taxpayer cannot
avoid the 6% excise tax for the year (or
years) before the absorption or for future
years on amounts not yet absorbed.
Consequently, it may not be practical
to rely on absorption to eliminate an
excess contribution if it is very large. In
that event, it may take years to absorb it
given the relatively small annual limit on
absorption. Meanwhile, the sum of the
annual excise taxes could become very
large. In such a case, an immediate or-
dinary distribution of the entire amount
of the excess contribution, though itself
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somewhat onerous, may be the only
feasible alternative. See the immediately
following caption for an explanation of
the effects of an ordinary distribution.

Ordinary distributions from
traditional IRAs

A taxpayer may have to resort to an
ordinary distribution to eliminate an ex-
cess contribution in a traditional IRA if
it is too late to make a corrective distri-
bution and the excess contribution is too
large to be eliminated by a dollar-limited
distribution or by absorption. Such an
ordinary distribution is taxed in the
same way as other ordinary distributions.
That is, only the earnings portion of the
distribution is taxed (not the investment
portion). In addition, only the earnings
portion of the distribution reduces excess
contributions. If the earnings portion of
an ordinary distribution is large enough
to eliminate all excess contributions, the
excise tax will not apply in the current or
future years. (See Example 4.)

It is apparent then that a corrective
distribution from a traditional IRA, if
available, will nearly always be substan-
tially more beneficial than an ordinary
distribution. Nevertheless, it is possible,
though highly unlikely, that a taxpayer
might deliberatively choose an ordinary
distribution over a corrective distribu-
tion. That is, for a corrective distribution
the taxes and penalties on the distribu-
tion of unusually high income earned
by the traditional IRA on the excess
contribution (due to some kind of wind-
fall) might potentially exceed the total of
(1) the tax and penalties on an ordinary
distribution plus (2) the 6% excise tax
for the year of contribution.

Absorption of an excess contribu-
tion is deemed to occur at the end of a
tax year. Thus, elimination of an excess
contribution using an ordinary distribu-
tion overrides elimination by absorption
in the current and future years. Since
elimination by absorption to the ex-
tent available is normally substantially
more favorable than using an ordinary
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distribution, a taxpayer should eliminate
an excess contribution with an ordinary
distribution only to the extent the excess
contribution exceeds the amount that
can be absorbed in the same tax year.

Recharacterizations out of
traditional IRAs

Recharacterization of an excess contri-
bution made to a traditional IRA (that is
not part of a failed rollover) would very
rarely eliminate the excess contribution.
For example, if the excess contribution
were recharacterized as made to a Roth
IRA, the recharacterization would gen-
erally only transfer the excess contribu-
tion from one type of IRA to another
type of IRA. In most cases, it would still
remain an excess contribution in the
recipient IRA because it would still nor-
mally exceed the overall statutory limit
applicable to regular IRA contributions.
However, there are rare exceptions. (See
Examples 11 and 12, above.)

Synopsis: Excess
contributions attributable to
failed rollovers to traditional
IRAs

A failed rollover to a traditional IRA is
treated as an ordinary distribution from
the distributing plan or traditional IRA,
followed by a separate regular contribu-
tion to the recipient traditional IRA.
The distribution part of the rollover

is taxable to the extent of the earnings
portion of the distribution and may be
subject to the early-distribution penalty
if no exception applies. The contribution
part of the failed rollover usually results
in an excess contribution in whole or

in part.

The techniques for eliminating the
excess contribution part of a failed
rollover are generally the same as those
discussed above for excess contributions
not involving a rollover. However, most
of those techniques do not solve the
problem of the taxability of the distribu-
tion part of a failed rollover. In fact, in
most cases, taxation of the distribution

simply cannot be avoided (e.g., because
the distribution was originally not eli-
gible for rollover).

Nevertheless, under certain limited
circumstances, a dollar-limited distri-
bution may be particularly useful in
eliminating the excess contribution part
of a failed rollover. In addition, for a few
types of failed rollovers, recharacteriza-
tions may be particularly effective at
both eliminating excess contributions
and making the distribution part of the
failed rollover nontaxable. See the fol-
lowing discussion.

Dollar-limited distributions from
traditional IRAs

If a timely corrective distribution or
recharacterization is not available, a
dollar-limited distribution may provide
substantial relief for a taxpayer who
erroneously determined the amount

of a rollover contribution to his or her
traditional IRA. However, the taxpayer
must have reasonably relied on errone-
ous information supplied under Subtitle
F of the Code.

For example, the taxpayer may have
relied on a qualified plan information
return that erroneously overstated the
amount of an eligible rollover distribu-
tion. In that case, for purposes of a
dollar-limited distribution, the dollar
limit is increased by the amount of any
excess contribution resulting from the
erroneous information. That is, the
taxpayer may make a dollar-limited dis-
tribution of the excess contribution even
though it exceeds the normal statutory
dollar limitation. (See Example 3.)

The 6% excise tax will still apply to
the excess contribution for prior years
but will not apply for the year of the
dollar-limited distribution and sub-
sequent years. Unfortunately, though,
the amount erroneously distributed by
the qualified plan remains taxable and
subject to the early-distribution penalty
(unless an exception applies).

Furthermore, the taxpayer’s quali-

fied plan will likely demand return
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of the overpayment, together with

any income earned on the overpay-
ment. Consequently, the taxpayer may
seek a distribution of the income the
traditional IRA earned on the excess
contribution (even though that is not
otherwise required for a dollar-limited
distribution). A distribution of that
income is taxable the same as any other
IRA distribution (i.e., by separating the
nontaxable investment and the taxable
earnings portions of the distribution),
and the early-distribution penalty ap-
plies in the absence of an exception.

When the taxpayer returns the
qualified plan overpayment and the
income earned on it, the repayment is
treated as a miscellaneous itemized de-
duction. Unfortunately, miscellaneous
itemized deductions are not allowed
for the years 2018 through 2025. Since
the taxpayer will have paid tax on the
overpayment without an offsetting
deduction for the repayment, he or
she might try to persuade the plan to
waive part or all of the repayment. If
so, the amount waived is not taxable as
income from the discharge of indebt-
edness, provided the overpayment was
properly reported in prior years.

The situation is more complicated
if the taxpayer did not report the
qualified plan overpayment as gross
income and the statute of limitation
has run on the year of the distribu-
tion from the qualified plan. In that
situation, the IRS has ruled that the
subsequent distribution of the excess
contribution that was made to the IRA
is taxable because it does not qualify
as a dollar-limited distribution, due to
the taxpayer’s failure to satisfy his or
her “duty of consistency.” The IRS also
asserts that the 6% excise tax continues
to apply to the excess contribution
until it is eliminated by distribution or
otherwise. Arguably, though, the failed
dollar-limited distribution would itself
constitute an ordinary distribution that
would eliminate the excess contribu-
tion in whole or in part.
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Recharacterizations of failed
rollovers to traditional IRAs

An excess contribution due to a failed
rollover to a traditional IRA most often
occurs when a taxpayer attempts to roll
over a distribution that is not eligible
for rollover. Perhaps the most common

example of such an excess contribution
occurs when a taxpayer attempts to roll
over an RIVID to a traditional IRA.
Any attempt to recharacterize the failed
rollover as made to another type of IRA
(e.g.,a Roth IRA) will generally only

transfer the excess contribution from
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one type of IRA to another type of IRA.
In most cases, the failed rollover amount
will remain an excess contribution in the
recipient IRA because a rollover would
still be a forbidden attempt to roll over a
distribution not eligible for rollover.
There are, nevertheless, a few
situations where recharacterization of
a rollover contribution to a traditional
IRA will not only eliminate an excess
contribution but also make the rollover
tax-free. These situations usually involve
attempted rollovers to a traditional
IRA from other plans or IRAs that are
prohibited from making such rollovers
but that are allowed to make nontaxable
rollovers to some other types of IRAs.
(See Example 13 and Examples 15-18.
Similarly, for a situation in which a tax-
payer may recharacterize a failed rollover
to a traditional IRA as instead a zaxable
Roth conversion, see Example 14.)

Synopsis: Excess
contributions attributable
to regular contributions to
Roth IRAs

Depending on the circumstances, a
taxpayer may be able to eliminate an
excess contribution attributable to a
regular contribution to a Roth IRA by
using either a corrective distribution,
an ordinary distribution, absorption,
or recharacterization.

Corrective distributions from
Roth IRAs

A corrective distribution is clearly the
best way to eliminate an excess contribu-
tion to a Roth IRA that is attributable
to a regular contribution (i.e., that is not
part of a failed Roth conversion). The
corrective distribution is not taxable, and
it eliminates the 6% excise tax entirely.
Although income earned by the Roth
IRA on the excess contribution is also
distributable and is taxable, the income
on the funds would presumably have
been taxable outside the traditional

IRA anyway if the owner had not made
the excess contribution. Unfortunately,

268 April 2020

EMPLOYEE BENEFITS & PENSIONS

though, the early-distribution penalty
may be imposed on the distributed earn-
ings if no exceptions apply. In any event,
the tax and penalty on the distributed
income is generally a small price to pay
for avoiding the excise tax on the ex-
cess contribution.

Dollar-limited distributions
Dollar-limited distributions are not
available for excess contributions to

Roth IRAs.

Ordinary distributions from

Roth IRAs

A taxpayer may use an ordinary distribu-
tion to eliminate an excess contribution
to a2 Roth IRA if it is too late to make a
corrective distribution. Specifically, the
entire amount of the ordinary distribu-
tion (including both the earnings and
investment portions) reduces excess
contributions. If the distribution is large
enough to eliminate all excess contribu-
tions, the excise tax will not apply in the
current or future years (only in the prior
year or years).

The ordinary distribution is taxable
or nontaxable under the usual Roth IRA
rules. That is, a qualified distribution
is not taxable, and only the earnings
portion of a nonqualified distribution
is taxable (not the investment portion).
Since a Roth IRA is deemed to distrib-
ute investment before earnings, even a
nonqualified distribution will normally
consist of nontaxable investment, par-
ticularly since the entire amount of the
original excess contribution is added
to investment in the Roth IRA. (See
Example 5.)

Thus, after mistakenly making an
excess contribution to a Roth IRA, a
taxpayer may prefer to eliminate the
excess contribution by making an ordi-
nary distribution rather than a corrective
distribution. Both types of distributions
will eliminate a like amount of excess
contributions. For each, distribution of
the excess contribution is unlikely to be
taxable. Although the excise tax incurred

by forgoing a corrective distribution is
likely to be higher than the tax and pen-
alty incurred by distributing Roth IRA
income as part of a corrective distribu-
tion, the retention of the income by the
Roth IRA may make the additional cost

of an ordinary distribution worthwhile.

Absorption by Roth IRAs

If it is too late to make a corrective
distribution, and in the unlikely event
an ordinary distribution would be too
costly or otherwise undesirable, a tax-
payer may be able to eliminate an excess
contribution to a Roth IRA through
absorption. That is, for each year after
the excess contribution, the taxpayer is
deemed to contribute to the Roth IRA
that portion of the excess contribution
that does not exceed the allowable Roth
IRA contribution the taxpayer could
have made (but did not make) for that
year. However, the amount of the excess
contribution that is absorbed is not de-
ductible. (See Example 8.)

The excise tax will not apply in future
years to the amount absorbed. Unfortu-
nately, though, the taxpayer cannot avoid
the excise tax for the year (or years)
before the absorption or for future years
on amounts not absorbed. Consequently,
it may not be practical to rely on absorp-
tion to eliminate an excess contribution
if it is very large. In that event, it may
take years to absorb the excess contribu-
tion using the relatively small annual
limits on absorption.

Fortunately, though, elimination of
an excess contribution to a Roth IRA
by making an ordinary distribution, as
discussed under the preceding caption,
will nearly always be at least as favor-
able as absorption. As with absorption,
an ordinary distribution will almost
always be nontaxable and will eliminate
the excise tax for the current and future
years. But unlike absorption, there are no
annual limits on the amount of an excess
contribution that can be eliminated
with an ordinary distribution. Note that
elimination of an excess contribution in
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a Roth IRA using an ordinary distribu-
tion automatically forecloses elimination
by absorption.

Superficially, it may appear that ab-
sorption has the advantage of retaining
funds in a Roth IRA while an ordinary
distribution removes those funds from
the Roth IRA. However, since an or-
dinary distribution does not reduce the
allowable contribution to a Roth IRA
(as does absorption), the taxpayer may
contribute the amount that otherwise
would have been absorbed back into
the Roth IRA (and in a way that may
maximize tax-free earnings of the Roth

IRA). (See Example 9.)

Recharacterizations out of

Roth IRAs

A recharacterization of an excess con-
tribution made to a Roth IRA (that is
not part of a failed Roth conversion)
would very rarely eliminate the excess
contribution. If the excess contribu-
tion were recharacterized as made to a
traditional IRA, the recharacterization
would generally only transfer the excess
contribution from one type of IRA to
another type of IRA. In most cases, it
would remain an excess contribution

in the recipient IRA because it would
still normally exceed the overall limit
applicable to most IRA contributions.
However, there are rare exceptions.
One of those exceptions is illustrated in
Example 10, which recharacterizes an
entirely forbidden taxpayer contribution
to a Roth IRA as instead a deductible

contribution to a traditional IRA.
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Synopsis: Excess
contributions attributable to
failed Roth conversions

A failed Roth conversion is treated as
an ordinary distribution from a plan or
traditional IRA, followed by a separate
regular contribution to a Roth IRA. The
distribution part of the failed conversion
is taxable to the extent of the earnings
portion of the distribution and may be
subject to the early-distribution penalty
if no exception applies. The contribution
part of the failed conversion usually re-
sults in an excess contribution in whole
or in part. The techniques for eliminat-
ing the excess contribution are basically
the same as those discussed above for an
excess contribution to a Roth IRA not
involving a Roth conversion. However,
most of those techniques do not change
the continuing taxability of the distribu-
tion part of a failed Roth conversion.
That is where recharacterizations might
play a more significant role.

Recharacterizations of failed
Roth conversions
An excess contribution due to a failed

Roth conversion most often occurs when

a taxpayer attempts to roll over a distri-
bution that is not eligible for rollover.
Perhaps the most common example

of such an excess contribution occurs
when a taxpayer attempts to roll over an
RMD to a Roth IRA. Any attempt to
recharacterize the failed Roth conver-
sion as a rollover to another type of IRA
could generally only transfer the excess
contribution from one type of IRA to

another type of IRA. In most cases, it
would remain an excess contribution in
the recipient IRA because it would still
be an attempt to roll over a distribution
that is not eligible for rollover.

There are, nevertheless, a few situa-
tions where recharacterization of a failed
Roth conversion as instead a rollover
to another type of IRA will not only
eliminate an excess contribution but also
make the rollover tax-free. These situa-
tions usually involve attempted rollovers
to a Roth IRA from other plans or IRAs
that are prohibited from making those
rollovers, but that are allowed to make
nontaxable rollovers to some other types
of IRAs. (See Examples 16-18, particu-
larly the last sentence of each example.)

As this article illustrates with its
many examples, depending on the
circumstances, a taxpayer may be able
to eliminate an excess contribution
attributable to a regular contribution
to a traditional IRA or a Roth IRA
by using either a corrective distribu-
tion, a dollar-limited distribution, an
ordinary distribution, absorption, or
recharacterization. M
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